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PEEFACE. 



Whatever may be thought of the execution of this work, 
there can be no two opinions as to its usefulness. It mtist 
conduce to the saving of life, and, probably, to the salvage of 
some millions of property. 

The work is published under the following circumstances. 
The Merchant Shipping Amendment Act of 1862, sets forth 
certain new Rules or Regulations for the prevention of collisions 
at sea, to supersede all the old Rules of the Road previously in 
force. These new Rules or Regulations, — as set forth in the 
schedule of the Act of 1862, — ^were to be open to amendment by 
the Admiralty and the Board of Trade, subject to the approval 
of the Privy CounciL The Articles or Regulations, which form 
the subject-matter of the present volume, are the Rules or 
Regulations so amended and approved, and are the (?w/y Articles 
or Regulations for the prevention of collisions at sea now in 
force. 

As the Articles, issued under ^the Act of 1862, could only 
apply to British ships, — or to British and Foreign ships in 
British waters or jurisdiction,— it was provided farther by 
that Act, that the Government of any Foreign State might 
come in by convention, and adopt the new Articles under 
sanction of the Privy Council ; and, — within a short time after 
the passing of the Act, — every Maritime State of any name or 
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repute came in and adopted the Articles, as an international 
code in common with this country. (See note, p. 2, post) 

Immediately after the passing of the Act 9f 1862, the fact 
was recognised that the new Articles could only apply to Mer- 
chant ships, and not to ships of the Royal Navy ; inasmuch as 
such Articles were issued under the authority of a Merchant 
Shipping Act. Two or three very serious collisions at sea 
having shortly after occurred between some of Her Majesty's 
ships and some ships in the Merchant service, — owing to the fact 
of the Rule of the Road being so imperfectly understood, — the 
Lords of the Admiralty issued a series of Sailing and Steering 
Rules so precisely similar to the new Articles issued under the 
authority of the Act of 1862, and now set forth in this volume, 
that these new Articles may be received and acted upon as 
the XJuniversal code of " Articles " now in force for preventing 
collisions at sea. 

It so happened that the Editor of this work was called upon, 
at the time when these new Articles first came into force, to 
note the cases in the Admiralty Court day by day as they were 
reported ; and the Editor was at once impressed with the im- 
portance of preserving a record of the particular decisions that 
were given by the Court, upon each and all of these Articles ; 
more especially as the authorised Court Reports were at this 
period somewhat irregularly published. The present work is 
the result of the Editor's collection of such cases ; and although 
many of these cases are not to be found in the regular pub- 
lished reports of the Court, yet most of them were very accu- 
rately taken in short-hand at the time and reported in the 
Irish TiTnes, the Shipping and Mercantile Gazette^ the Maritime 
Register^ &c., of nearly even date. 

The Editor has to express his obligation to Lord Westbury 
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PREFACE. VU 

for a facility of access to the Judgments delivered by the Judi- 
cial Committee of the Privy Council; to Mr. Rothery, the 
Registrar of the Court of Admiralty, for his obliging means of 
reference to the records of that Court ; and to Mr. Richardson, 
the Proctor of the Dublin Admiralty Court, for valuable assist- 
ance rendered. 

The Editor is, of course, aware that a work of this character, 
— a pioneer of its class — is open to great improvement; and 
will be happy in a future edition to avail himself of any prac- 
tical suggestions that may be offered. 

New Square, 

Lincoln's Inn, 1867. 
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In the followiDg rules every steam 
ship which is under sail and not 
under steam is to be considered 
sailing ship ; and every steam ship 
which is under steam, whether 
under sail or not, is to be considered 
a ship under steam. 

The lights mentioned in the foUow 
ing Articles, numbered 3, 4, 5, 6, 
7, 8, and 9, and no others, shall be 
carried in all weathers from sunset 
to sunrise. 

Seagoing steam ships when Under 
way shall carry : 

(a.) At the foremasthead, a bright 
white light so fixed as to show 
an uniform and unbroken light 
over an arc of the horizon of 
twenty points of the compass, 
fixed as to throw the light ten points 
on each side of the ship, viz., from 
right ahead to two points abaft the 
beam on either side ; and of such a 
character as to be visible on a dark 
night, with a clear atmosphere, at 
a distance of at least five miles : 

{b. ) On the starboard side, a green 
light so constructed as to show an 
uniform and unbroken light over 
an arc of the horizon of ten points 
of the compass ; so fixed as to throw | 
the light from right ahead to two I 
points abaft the beam on the star- 1 
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board side ; and of such a character 
as to be yisible on a dark night, 
with a clear atmosphere, at a dis- 
tance of at least two miles : 

(c) On. the port side, a red light, 
so constmcted as to show an uniform 
and unbroken light over an arc of 
the horizon of ten points of the 
compass ; so fixed as to throw the 
light from right ahead to two points 
abaft the beam on the port side; 
and of such a character as to be 
yisible on a dark night, with a 
clear atmosphere, at a distance of 
at least two miles : 

(d) The said green and red 
side lights shall be fitted with in- 
board screens, projecting at least 
three feet forward from the light, so 
as to prevent these lights from being 
seen across the bow. 

Steam ships, when towing other 
ships, shall carry two bright white 
masthead lights vertically, in addi- 
toin to their side lights, so as to 
distinguish them from other steam 
ships. Each of these masthead 
lights shall be of the same con- 
struction and character as the mast- 
head lights which other steam ships 
are required to carry. 

Sailing ships under way, or being 
towed, shall carry the same lights 
as steam ships under way, with the 
exception of the white masthead 
lights, which they shall never carry. 

Whenever, as in the case of small 
vessels, during bad weather, the 
green and red lights cannot be 
fixed, these lights shall be kept on 
deck, on their respective sides of 
the vessel, ready for instant exhibi- 
tion ; and shall, on the approach of 
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or to other vessels, be exhibited on 
their respective sides in sufficient 
time to prevent collision, in such 
manner as to make them most 
visible, and so that the green light 
shall not be seen on the port side, 
nor the red light on the starboard 
side. 

To make the use of these portable 
lights more certain and easy, the 
lanterns containing them shaU each 
be painted outside with the colour 
of the light they respectively con- 
tain, and shall be provided with 
suitable screens. 

7. Ships, whether steam ships or sail- 
ing ships, when at anchor in road- 
steads or fairways, shall exhibit, 
where it can best be seen, but at a 
height not exceeding twenty feet 
above the hull, a white light, in a 
globular lantern of eight inches in 
diameter, and so constructed as to 
show a clear uniform and unbroken 
light visible all round the horizon, 
and at a distance of at least one mile. 

9. Open fishing boats and other open 
boats shall not be required to carry 
the side lights required for other 
vessels ; but shall, if they do not 
carry such lights, carry a lantern 
having a green slide on the one side 
and a red slide on the other side 
and on the approach of or to other 
vessels, such lantern shall be exhi- 
bited in sufficient time to prevent 
collision, so that the green light 
shall not be seen on the port side, 
nor the red light on the starboard 
side. 

Fishing vessels and open boats 
when at anchor, or attached to their 
nets and stationary, shall exhibit a 
bright white light. 
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Fishing vessels and open boats 
shall, however, not be* prevented 
from using a flare-np in addition, if 
considered expedient. 

10. Whenever there is fog, whether by 
day or night, the fog signals de- 
scribed below shall be carried and 
used, and shall be sounded at least 
every five minutes ; viz. : — 

(a.) Steam ships under way shall 
use a steam whistle placed before 
the funnel, not less than eight feet 
from the deck : 

(b.) Sailing ships underway shall 
use a fog horn : 

(c.) Steam ships and sailing ships 
when not under way shall use a bell. 

11. If two sailing ships are meeting 
end on, or nearly end on, so as to 
involve risk of collision, the helms 
of both shall be put to port, so that 
each may pass on the port side of 
the other. 
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12. When two sailing ships are crossing 
so as to involve risk of collision, 
then, if they have the wind on dif- 
ferent sides, the ship with the wind 
on the port side shall keep out of 
the way of the ship with the wind 
on the starboard side ; except in 
the case in which the ship with the 
wind on the port side is close hauled 
and the other ship free, in which 
case the latter ship shall keep out 
the way : but if they have the wind 
on the same side, or if one of them 
has the wind aft, the ship which is 
to windward shall keep out of the 
way of the ship which is to leeward. 
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13. If two ships under steam are meet- 
ing end on or nearly end on so as to 
involve risk of collision, the helms 
of both shall be put to port, so that 
each may pass on the port side 
the other. 
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14. If two ships under steam are cross- 
ing so as to involve risk of collision, 
the ship which has the other on her 
own starboard side shaU keep out of 
the way of the other. 

15. If two ships, one of which 
sailing ship, and the other a steam 
ship, are proceeding in such direc- 
tions as to involve risk of collision, 
the steam ship shall keep out of the 
way of the sailing ship. 
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16. Every steam ship, when approach 
ing another ship, so as to involve 
risk of collision, shall slacken her 
speed, or, if necessary, stop and 
reverse ; and every steam ship shall, 
when in a fog, go at a moderate 



17. Every vessel overtaking any other 
vessel, shall keep out of the way of The 
the said last-mentioned vessel. 



18. Where by the above rules one of 
two ships is to keep out of the way, 
the other shall keep her course, 
subject to the qualifications con- 
tained in the following article. 
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19. In obeying an(l construing these 
rules, due regard must be had to 
all dangers of navigation ; and due 
regard must also be had to any 
special circumstances which may 
exist in any particular case render- 
ing a departure from the above 
rules necessary in order to avoid 
immediate danger. 

20. Nothing in these rules shall ex- 
onerate any ship, or the owner, or 
master, or crew thereof, from the 
consequences of any neglect to carry 
lights or signals, or of any neglect 
to keep a proper look-out, or of the 
neglect of any precaution which 
may be required by the ordinary 
practice of seamen, or by the special 
circumstances of the case. 
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CHAPTER I. 



The accompanying Eegulations for the prevention of 
collisions at sea are issued under and by virtue of the 
Merchant Shipping Amendment Act of 1862, which, by 
its 25th section, enacts " that on and after the 1st day 
of June, 1863, the regulations contained in its schedule 
shall come into operation, and be of the same force as 
if they were included in the body of the Act ; but 
that her Majesty may from time to time, on the joint 
recommendation of the Admiralty and the Board of 
Trade, and by Order in Council, annul or modify any 
of such regulations, or make new regulations in addi- 
tion thereto, or substitution therefor ; and all altera- 
tion in or addition to such regulations, made in manner 
aforesaid, shall be of the same force as the regulations 
in the said schedule. 

Under the powers given by the above section, and 
by virtue of an Order in Council dated the 9th of 
January, 1863, the accompanying Regulations, — con- 
taining certain verbal amendments of the regulations 
in the said schedule, — are substituted for such regula- 
tions : and are now the only " Articles or Eegulations 
in force for the prevention of collision at sea/' 

In order further to enforce obedience to these 
articles or regulations. The Merchant Shipping Amend- 
ment Act of 1862 enacts by : 
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Breach of Scct 27. That : All owners and masters of ships 
a miide^"** shall be bound to take notice of all such regulations, 
"^**°^'* and shall, so long as the same continue in force, be 
bound to obey them, and to cany and exhibit no 
other lights and to use no other fog signals than such 
as are required by the said regulations ; and in case of 
wilful default, the master or the owner of the ship, if 
it appear that he was in such fault, shall, for each 
occasion upon which such regulations are infringed, be 
deemed to be guilty of a misdemeanor. 

The accompanying regulations for preventing collision at sea 
now apply, by Order in Council, to all ships belongmg to the 
following countries and places, whether within British junsdiction 
or not. 





Date of Gazette 




Bate of Oaeette 




oontainiiiflr 


Country or Flaoe. 


containing 




Order in Council. 




Order in CounciL 


Anstria . 


1 May, 1863. 


Morocco . 


28 July, 1863. 


Argentme Be$>nblic 


15 Sept, 1863. 


Netherlands . . 


15 Sept., 1863. 


Belgium . . . 


1 May, 1863. 


Norway . 


16 Sept., 1863. 


Braadl . . . 


28 July, 1863. 


Oldenburg . . . 


I May, 1863. 


Bremen . . . 


28 July, 1863. 


Peru 


28 July, 1863. 


ChiU . 


20 Nov., 1863. 


Portugal . . . 


1 May, 1863. 


Denmark Proper . 


6 Feb., 1864. 


Prussia . 


1 May, 1863. 


Equatcn: (Eepablic 


28 July, 1863. 


Roman States . 


20 Nov., 1863. 


of the) 




Russia. . . . 


28 July, 1863. 


France . 


13 Jan., 1863. 


Schleswig 


6 Feb., 1864. 


Great Britain , . 


13 Jan., 1863. 


Spain . . . ,. 


28 July, 186a 


Greece . 


6 Feb., 1866. 


Sweden . 


28 July, 1863. 


Hamburg . . . 


28 July, 1863. 


Turkey . . . 
United States, Sea 


20 Nov., 1863. 


Hanover 


1 May, .1863. 


30 Aug., 1864. 


Hawaiian Islands . 


30 June, 1865. 


going ships. 




Haytl . . . 


1 May, 1863. 


United States, In- 


2 Dec., 1864. 


Italy . 


1 May, 1863. 


land Waters. 




Lubeck . . . 


28 July, 1863. 


Uruguay. 


28 July, 1863. 


Mecklenbnrg- 


1 May, 1863. 






Schwerin 









As to how far her Majesty's ships are bound by these regu- 
lations, the Queen's Advocate, in the case of T?ie Bruckenholme v. 
H.MS* Supply, stated that it might be as well for him to 
announce, "that although those in charge of her Majesty's ships 
were not bound in law by such regulations, instructions had 
nevertheless, been issued to them, which were precisely in accord- 
ance with the same." — (See Case, as reported under Article 15, 
p. 189, post.) 
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Sect 28. That : In case any damage to person or Breaches 
property arises from the non-observance by any ship ^^ 
of any of these regulations, such damage shall be foueflnit 
deemed to have been occasioned by the wilful default LSa^. 
of the person in charge of the deck of such ship at the 
time, unless it is shown to the satisfaction of the 
Court that the circumstances of the case made a 
departure from the regulation necessary. 



The eflfect of this 28th section is, "that if the master of the 
ship was in charge of the deck, and he was presumed mider the 
section to be in fault, the owners of the ship would be responsible 
for the damage accruing, and so it would be with regard to the 
mate, or any other person, who could be named as servant of the 
owner." The Robert and Ann v. The Lloyds. — See case as reported 
under Article 9, page h^^post As to the liability of the owner 
of the ship when a pilot is " the person in charge of the deck," see 
the case of The Eliza v. The Orinoco ^ reported under Article 12, 
page 98, jposty in which Dr. Lushington,— explaining the nature of 
the defence set up, — says : " The intention of the defendants is to 
admit that their ship was to blame for the collision, but that she 
had on board a licensed pilot, and that the whole blame attached 
to him; for then, according to the provisions of the Merchant 
Shipping Act of 1864, they would be exonerated from all responsi- 
bility. It is a matter of great importance whether the pilot was 
solely or only partly to blame ; as in the latter case the responsi- 
bility vrill remain attached to the owners of the ship." 



Mr. Maclachlan, in his excellent treatise on the Law of Mer- 
chant Shipping, has the follovnng note under this section: — 
" The master, the mate, or a pilot, is usually the person in com- 
mand of the deck ; and the intention of the section appears to be 
to render such person liable over to the owner for the amount of 
compensation which he has been obliged to pay to the sufferer ; 
the owner still remaining defendant to the action for negligence." 
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If eollimon 
entnes 
from 

breach of 
the regula- 
tions, ship 
iDfringing 
to be 
deemed in 
fault. 



Sect, 29. That : If in any case of collision it appears 
to the Court before which the case is tried that such 
collision was occasioned by the non-observance of any 
of these regulations, the ship by which such regulation 
has been inJEringed shall be deemed to be in fault, 
unless it is shown to the satisfaction of the Court 
that the circumstances of the case made a departure 
from the regulation necessary. 

What is meant by the expression " circumstances of the case," 
may be best explained by the 19th and 20th Articles of the Regu- 
lations themselves, which are as follows, viz. : — 

Art. 19. In obeying and construing these rules, due regard 
must be had to all dangers of navigation ; and due regard must 
also be had to any special circumstances which may exist in any 
particular case rendering a departure from the above rules neces- 
sary in order to avoid immediate danger. 

Art. 20. Nothing in these rules shall exonerate any ship or the 
owner, or master, or crew thereof, from the consequences of any 
neglect to carry lights or signals, or of any neglect to keep a 
proper look-out, or of the neglect of any precaution which may be 
required by the ordinary practice of seamen, or by the special 
circumstances of the case. 

**Th(Sse exceptions are of great importance, and it is most 
necessary strictly to understand what they mean. Of course it is 
but wise, proper, and fit, that regard should be had to all dangers 
of navigation ; but it is to be observed, that the * special drcum- 
stances^'* which are made to justify a departure from the specific 
and stated regulations in any particular case apply, not simply 
to * danger/ but * iinmediate danger.* The object, I take it, in 
ceding these exemptions was to render the observance of the 
specific regulations compulsory as far as possible; of course it 
would be madness to say where there was danger immediately 
impending of any kind, that vessels should be strictly bound to 
any rules whatever." See the case of The Princessan Lovisa 
V. The Artemas, reported under Article 11, page 78, post. 

Persons in command of ships must attend to the provisions of 
the Act of Parliament {i. e, these Regulations), for if they do not, 
and their vessels are ever run down, they can neither recover 
in this court, nor in any court whatever. See the case of The 
Margaret v. The Tuscar, reported under Article 6, page ^4^ post 
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Sect. 31. That : Any rules concerning the lights or Boies for 
signals to be carried by vessels navigating the waters under Local 

Acts to 

of any harbour, river, or other inland navigation, or continue ia 
concerning the steps for avoiding collision to be taken 
by such vessels, which have been or are hereafter 
made by or under the authority of any Local Act, 
shall continue and be of fuU force and eflfect notwith- 
standing anything in that Act or in the Schedule 
thereto contained. 



See the case of The Sea Nymph of Chester y as reported under 
Article 5, page ^4:, post, and the case of The Milo v. The William 
Hunter^ under Article 14, page 161, post. 



On an allegation in defence of a collision, " that it was the 
custom at the time of the collision, for all steamers when navi- 
gating the river Humber to keep on that side of the fairway or 
mid-channel which lay on their starboard side, and that it was 
owing to that rale not being observed that the collision took 
place," Dr. Lushington explained that the General Rule which 
previously to issuing of the present regulations, required " every 
steam ship when navigating any narrow channel, wherever it was 
safe and practicable, to keep to that side of the fairway or mid- 
channel which was on her starboard side," had been repealed, and. 
could not now be pleaded in evasion of the New Eegulations. 
See the case of The Newcastle v. The Oraaf reported under 
Article 19, page 247 , post 



Harbour regulations, respecting ships entering or departing, 
are merely local rules or orders to prevent such ships running in 
the way of one another ; and, except for such purpose, they are 
controlled by the general law, being merely Lex sub graviore lege. 
See the case of The Iron Dulcet reported under Article 18, page 227, 
post. 
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In eaae of Scct 33. That : In every case of collision between 

eolliBion , , •^ 

one ship two ships it shall be the duty of the person in charge 
the other, of each ship, and so far as he can do so without 
danger to his own ship and crew, to render to the 
other ship, her master, crew, and passengers (if any), 
such assistance as may be practicable and as may be 
necessary in order to save them from any danger 
causfed by the collision : 

In case he fails so to do, and no reasonable excuse 
for such failure is shown, the collision shall, in the 
absence of proof to the contrary, be deemed to have 
been caused by his wrongful act, neglect, or default ; 
and such faUure shaU also, if proved upon any investi- 
gation held under the third or the eighth part of the 
Principal Act, be deemed to be an act of misconduct, 
or a default for which his certificate (if any) may be 
cancelled or suspended. 

" There have been many instances where, in the case of collision, 
the vessel doing the damage sailed away, and mercilessly left the 
other vessel to her fate, though in imminent peril. That such 
conduct was a breach of all the dictates of hmnanity could not be 
doubted; and it was to correct that mischief that this d3rd 
section was passed. This section does not only apply to cases 
where there is immediate danger to life, but the true purport of it 
is, that each vessel shall examine and wait, in order to see 
whether there is any immediate necessity for the intervention of 
her services, in order to prevent loss of life or property." — (See 
Dr. Lushington, judgment in the case of The Eliza v. The 
Orinoco^ as reported under Article 12, p. 98, post) 
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CHAPTER 11. 

THE FOLLOWnsra ABB THE REaULATIONS NOW IN POECB FOE PRB- 
VBNTINO COLLISIONS AT SEA, APPENDED TO THE ORDER IN 
COUNCIL DATED JANUARY 9TH, 1863, AND ISSUED BY VIRTUE 
OF THE MERCHANT SHIPPING AMENDMENT ACT OF 1862. («) 

Contents. 
Article 1. Preliminary. 

Rules concerning Lights. 

2. Lights to be carried as follows : — 

3. Ligfits for steam ships. 

4. Lights for steam tugs. 

5. Lights for sailing ships. 

6. Exceptional lights for small sailing vessels. 

7. Lights for ships at anchor. 

8. Lights for pilot vessels. 

9. Lights for fishing vessels and boats. 

Rules concerning Fog Signals. 

10. Fog signals. 

Steering and Sailing Ruhs. 

11. Two sailing ships meeting. 

12. Two sailing ships crossing. 

13. Two ships under steam meeting. 

14. Two ships under steam crossing. 

15. Sailing ship and ship under steam. 

16. Ships under steam to slacken speed. 

17. Vessels overtaking other vessels. 

18. Construction of Articles 12, 14, 15, and 17. 

19. Proviso to save special cases. 

20. No ship, under any circumstances, to neglect proper 

precautions. 

(a) The Board of Trade is directed to fumisli a printed copy of these 
regulations to any owner or master of a ship who may apply for the same 
(25 & 26 Vict. c. 63, sect. 26). 
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8 REGULATIONS FOR PREVENTING 

AETI0L18. ARTICLES OE REGULATIONS. 

Preliminary. 

^^^^ ^' In the following rules every steam sliip which is 
under sail and not under steam is to be considered a 
sailing ship; and every steam ship which is under 
steam, whether \mder sail or not, is to be considered a 
ship \mder steam. 



Rules concerning Lights. 

Lights. Art. 2. The lights mentioned in the following 
Articles, numbered 3, 4, 5, 6, 7, 8, and % and no 
others, shall be carried in all weathers from sunset to 
sunrise. 

Ligbtfor Art. 3. Sea-going steam ships when \mder way 
snail carry: 

(a.) At the foremast-heady a bright white light so 
fixed as to show an uniform and unbroken light over 
an arc of the horizon of twenty points of the compass, 
so fixed as to throw the light ten points on each side of 
the ship, viz., from right ahead to two points abaft the 
beam on either side ; and of such a character as to be 
visible on a dark night, with a clear atmosphere, at a 
distance of at least five miles : 

(6.) On the starboard side, a green light so con- 
structed as to show an uniform and unbroken light 
over an arc of the horizon of ten points of the compass ; 
so fixed as to throw the light from right ahead to two 
points abaft the beam on the starboard side ; and of 
such a character as to be visible on a dark night. 
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with a clear atmosphere, at a distance of at least two Article i. 
miles : 

(c.) On the port side, a red light, so constructed as 
to show an uniform and unbroken light over an arc of 
the horizon of ten points of the compass ; so fixed as 
to throw the light from right ahead to two points abaft 
the beam on the port side ; and of such a character as 
to be visible on a dark night, with a clear atmosphere, 
at a distance of at least two miles : 

(d.) The said green and red side lights shall be 
fitted with inboard screens, projecting at least three 
feet forward fi'om the light, so as to prevent these 
lights from being seen across the bow. 



Art. 4. Steam ships, when towing other ships, shall ^^s^*^ ^«^ 

^^ ^^ ■*■ steam tugs. 

carry two bright white mast-head lights vertically, in 
addition to their side lights, so as to distinguish them 
from other steam ships. Each of these mast-head 
lights shall be of the same construction and character 
as the mast-head lights which other steam ships are 
required to carry. 



Art. 5. Sailing ships under way, or being towed. Lights for 
shall carry the same lights as steam ships under way, ^ipsf 
with the exception of the white mast-head lights, 
which they shall never carry. 



Art. 6. Whenever, as in the case of small vessels Excep- 

tionai 

during bad weather, the green and red lights cannot lights for 

^"^ siD&Il sail' 

be fixed, these lights shall be kept on deck, on their ing vessels. 
respective sides of the vessel, ready for instant exhi- 
bition ; and shall, on the approach of or to other vessels. 
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Article 1. be exhibited on their respective sides in suflScient time 
to prevent collision^ in such maimer as to make them 
most visible, and so that the green light shall not be 
seen on the port side, nor the red light on the star- 
board side. 

To make the use of these portable lights more 
certain and easy, the lanterns containing them shall 
each be painted outside with the colour of the light 
they respectively contain, and shall be provided with 
suitable screens. 



^ghtii for ^^j^ 7^ Ships, whether steam ships or sailing ships, 
anchor. when at anchor in roadsteads or fairways shaU exhibit, 
where it can best be seen, but at a height not exceed- 
ing twenty feet above the hull, a white light, in a 
globular lantern of eight inches in diameter, and so 
constructed as to show a clear uniform and unbroken 
light visible all round the horizon, and at a distance of 
at least one mUe. 



Lights for Art 8. Sailing pilot vessels shall not carry the 

Tesseia. lights required for other saHiug vessels, but shall carry 

a white light at the mast-head, visible all round the 

horizon, — and shall also exhibit a flare-up light every 

fifteen minutes. 

Lighta for Art. 9. Open fishing boats and other open boats 
tL^i! and shall not be required to carry the side lights required 
^ for other vessels ; but shall, if they do not carry such 
lights, carry a lantern having a green slide on the one 
side and a red slide on the other side ; and on the 
approach of or to other vessels, such lantern shall be 
exhibited in sufl&cient time to prevent collision, so that 
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the green light shall not be seen on the port side, nor Article i. 
the red light on the starboard side. 

Fishing vessels and open boats when at anchor, or 
attached to their nets and stationary, shall exhibit a 
bright white light. 

Fishing vessels and open boats shall, however, not 
be prevented from using a flare-np in addition, if 
considered expedient. 



Rules concerning Fog Signals,. 

Art 10. Whenever there is fog, whether by day or Fogsignais. 
night, the fog signals described below shall be carried 
and used, and shall be sounded at least every five 
minutes ; viz. : — 

(a.) Steam ships under way shall use a steam 
whistle placed before the funnel, not less than eight 
feet from the deck : 

(6.) Sailing ships under way shall use a fog 
horn : 

(c.) Steam ships and sailing ships when not under 
way shall use a beU. 



Art 11. If two sailing ships are meeting end on or Two sailing 
^ , ^ . ° 8nip8 meet- 

nearly end on so as to involve risk of collision, the '^^^ 

helms of both shall be put to port, so that each may 

pass on the port side of the other. 



Art. 12. When two sailing ships are crossing so as Two saii- 

^ *■ <^ ing snips 

to involve risk of collision, then, if they have the wiad crossing, 
on diflferent sides, the ship with the wind on the port 
side shall keep out of the way of the ship with the 
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ArUoie 1. wind OH the starboard side ; except in the case in 
which the ship with the wind on the port side is 
close hauled and the other ship free, in which case 
the latter ship shall keep out of the way : but if 
they have the wind on the same side, or if one of 
them has the wind aft, the ship which is to wind- 
ward shall keep out of the way of the ship which is 
to leeward. 



^''de?*^ Art. 13. If two ships under steam, are meeting end 
J. 

may pass on the port side of the other. 



■team qu ot nearly end on so as to involve risk of collision, 

meeting. -^ 

the helms of both shall be put to port, so that each 



ttndcJ^*^ Art. 14. K two ships imder steam are crossing so as 
■team ^q involvc risk of collision, the ship which has the 

crossing. . 

other on her own starboard side shall keep out of the 
way of the other. 

Sailing Art. 15. If two ships, one of which is a sailing ship, 

ship under and the other a steam ship, are proceeding in such 
directions as to involve risk of collision, the steam ship 
shall keep out of the way of the sailing ship. 



^^P* Art. 16. Every steam ship, when approaching another 

steam to gj^^p^ g^ ^ ^q involvc risk of collision, shall slacken 
speed. j^^j. speed, or, if necessary, stop and reverse ; and 

every steam ship shall, when in a fog, go at a moderate 

speed. 

Vessels ^xt, 17, Evcrv vcsscl Overtaking any other vessel 

overtaking '' . 

other shall keep out of the way of the said last-mentioned 

vessels. * 

vessel. 
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Art. 18. Where by the above rules one of two ships Article i. 
is to keep out of the way, the other shall keep her Construc- 
course, subject to the qualifications contained in the articieg 

! ^^ . ^ 12, 14, 15, 

following article. wd 17. 

Art. 1 9. In obeying and construing these rules, due Proviso to 
regard must be had to all dangers of navigation ; and ^v^^^^ 
due regard must also be had to any special circum- 
stances which may exist in any particular case render- 
ing a departure from the above rules necessary in 
order to avoid immediate danger. 



Art. 20. Nothing in these rules shall exonerate any No ship, 
ship, or the owner, or master, or crew thereof, from circum- 

« 1 i • -I stances, to 

the consequences of any neglect to carry lights or neglect 
signals, or of any neglect to keep a proper look-out, or J^utions!^* 
of the neglect of any precaution which may be re- 
quired by the ordinary practice of seamen, or by the 
special circumstances of the case. 
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CHAPTER III. 

CASES BBARma ON EACH OF THE PBECEDINO BEGX7LATIQNB FOE 
PREYENTINa COLLISIONS AT SEA ARRANGED SERIATIM X7NDEE 
EACH ARTICLE OR RSOULATION TO WHICH THEY APPLY. 

ARTICLE ONE. 

Preliminary. 
Article 1. Jn the following rules every steam ship which is 
under sail and not under steam is to he considered a 
sailing ship ; and every steam ship which is under 
steam, whether under sail or not, is to he considered a 
ship under steam. 

ARTICLE TWO. 

Rules concerning Lights. 
Article 2. 7^ lights mentioned in the following Articles, 
numhered 3, 4, 5, 6, 7, 8, and 9, and no others, shall 
he carried in all weathers, from sunset to sunrise. 

" The meaning of these regulations as to lights is : that the 
lights shall be fairly visible, as described." — Tlie Sea Nymph of 
Chester, Article 5, page 34, post. 

** Though it may sometimes happen in collision cases that the 
law will bring about hard conclusions, we must not flinch from 
any conclusion to which the law, as laid down by these regu- 
lations, directly leads us ; and if the absence of the proper lights, 
as directed by the regulations, contributes to the collision, there 
is no doubt, in point of law, that the ship failing to carry the 
proper lights must be held liable." — The Emperor v. The Zephyr, 
Article 4, page 24i,jpost 

" The rule of law is, that every vessel is compellable to carry 
lights from sunset to sunrise, and that unless she. does carry such 
lights, and a collision occur in consequence of the absence of the 
lights, whether she was morally justified or not in having no 
lights, she must bear the consequences." — The Pyrus v. The 
Smales, Article 5, page 40, post. 
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ARTICLE THREE. 



Sea-going ships when under way shall carry : — Article 8. 

(a.) At the foremast-head a bright white light, so 
fjxed as to show an uniform and unbrohen light over 
an arc of the horizon of tiventy points of the compass, 
so fixed as to throw the light ten ^points. 

(b.) On the starboard side, a green light, so con- 
structed a^s to show an uniform and unbroken light 
over an arc of the horizon of ten points of the com- 
pass, so fixed as to throw the light from right ahead 
to two points abaft the beam on the starboard side, 
and of such a character as to be visible on a dark 
night, with a clear atmosphere, at a distance of at 
least two miles. 

(c.) On the port side, a red light so constructed as 
to show an uniform unbroken light over an arc of the 
horizon of ten points of the compass, so fixed as to 
throw the light from right ahead to two points abaft 
the beam on the port side, and of such a character as 
to be visible on a dark night, with a clear atTnosphere, 
at a distance of at least two miles. 

(d.) Ilhe said green and red side lights shall be 
fitted with inboard screens projecting at lea^ three 
feet forward from the light, so as to prevent these 
lights from being seen across the bow. 

« The Louisa v. The City of Paris:' 

The case of The Louisa y. The City of Paris, brought before the 
Admiralty Court of Ireland, and carried to the Court of Appeal, bears 
inunediately upon this third Article. Judge Kelly, in summing 
up the case, said : — " The circumstances under which this collision 
occurred were as follows:— The Louisa, a screw steam-tug, 30 



Digitized by 



Google 



16 RULE OF THE ROAD. 

Article 8. tons, and six hands, used by the petitioners in towing lighters for 
the purpose of their traffic, left the quay of Waterford at three 
o'clock on Friday morning, the 15th of January, 1864, for 
St. Mullins, on the Barrow, having in tow two lighters, lashed 
one on each side, that on the port bow laden with wheat, Indian 
com, and new rope $ the lighter on the starboard with 35 tons of 
coal. The tide in the Suir was at ebb, within one hour of low 
water, and a light drizzling riain was falling, both sides of the 
river, however, being distinctly visible. It being still five hours 
before sunrise, the tug, which, it is t6 be observed, had neither 
masts nor rigging, being constructed to pass under bridges, had 
her lights, which were burning and exhibited on board, placed on 
the roof of the cookhouse on her deck, the cookhouse being four 
feet high and five feet wide, and the lights being lashed to a bar 
stretched behind them, the green at its starboard end, the red at 
its port end, and the bright light in the centre— all being in one 
line. Thus equipped, the tug proceeded down the river at four 
miles an hour, keeping a vigilant look-out, especially for the 
steamer from Milford to Waterford, which was expected to arrive 
from sea about that time ; and not without cause, as within one 
hour after, when abreast of Snowhill Point, in mid-channel, she 
saw the bright mast-head light of the City of Paris coming round 
Cheek Point, at a distance of one mile. The evidence of the 
master of the tug here is, that immediately upon seeing that light 
he gave orders to port, so as to keep out of the steamer's way; 
that the order was obeyed at once, and that in one minute and 
a-half after he ported he was in the mud at the south side of the 
river, which was there from 600 to 700 feet wide, and that he 
kept his course on that side for about 150 feet down; that he 
saw the steamer's red light in two or three seconds after he had 
first seen her bright light, when she was abreast of Drumdowney ; 
that he was then about 100 feet from the mud on the south side, 
and the steamer nearly in the centre of the river, about 800 feet 
ofp him, when, in two minutes after, he suddenly lost the red 
light. Made aware by that circumstance that the steamer, in- 
stead of porting her helm, was standing across his course, he 
shouted and hailed her, to warn her, and ordered his own engines 
to be stopped; but, in one minute after, the steamer came 
athwart the bows of the tug and the lighter, her starboard 
paddlebox striking the bow of the lighter on the tug's port, and 
knocking away her stem and sinking her with her cargo to the 
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bottom, damaging the tug considerably in her stem and bulwarks, Article 3. 
and causing the starboard lighter to break adrift, with Her 
planking so shattered as to be kept afloat with great diflBculty. 
The entire occurrence, from the first sighting of the mast-head 
light until the moment of the collision, occupied but six or seven 
minutes. Cunningham, who steered the tug, confirming this 
evidence, adds that the steamer was one mile oflP when he got the 
order to port, and half a mile off when, after he had brought the 
tug up on the south side, he saw the steamer's green light as she 
was facing up the river. She was then coming ahead, and was on 
the port bow of the tug. After turning into the river she kept a 
fair course until within 200 feet of the tug, when she starboarded. 
He heard the master of the tug cry out * Stop her.' In one 
minute the vessels came into collision. The engineer of the tug 
states that the light when first seen showed on their port bow, 
and that when he lost the red light it was off the port bow, and 
all the crew of the tug confirm these statements. The petitioners, 
therefore, attribute the collision to the City of Paris, for not 
having ported her helm, and for not having reversed her engines. 
Now, the case of the City of Paris, which scarcely counterpleads, 
and by no means contradicts, these statements, may be fairly said 
to be comprised in the first allegation of the concluding article of 
their defensive plea — ^namely, * that the lights which the steam 
tug did carry were insufficient, improper, and calculated to mis- 
lead, and did mislead those on board the said steamer.' The facts 
to which this allegation points, as stated in the 6th, 7th, and 8th 
articles of their plea, are, that the steamer, on rounding Cheek 
Point, a little to the southward of mid-channel, perceived a single 
bright light (the tug's light) a mile distant in the direction of 
Snowhill Point, well over to the north side of the river, which she 
took to be the light of a vessel at anchor, that being a usual place 
for a vessel to anchor in, and that, conceiving there was no room 
.to pass at that side, she was kept over to the south shore. The 
evidence of the master of the steamer then is, he first saw the 
bright light right in the direction of Snowhill Point as he was 
coming gradually round Cheek Point under a starboard helm, and 
after steadying, saw it was right ahead on the north side of the 
river, and appeared quite close to it; he then starboarded; that • 

altered the bearing of the light two points on his starboard bow, 
he being then rather on the south shore, and did not until that 
time perceive that it was moving, having until then taken it to be 
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Article S. the light of a vessel at anchor, the place where he saw it being 

used by vessels to anchor in. When he found it was moveable, 

JQst commencing to draw across from the north to the south side 
of the river, he passed the word to ease the steamer, the tug being 
at that moment about 200 feet off, and about two and a half 
points on his starboard bow. Then he ordered to hard a-star- 
board and stop, when the tug was 50 or 60 feet off and six points 
on his starboard bow. He then heard cries fix)m the tug, and for 
the first time discerned the glare of a faint red light on the tug, 
appearing as if in a line with her bright light, and together with 
it. That red light bore then about seven points on his starboard 
bow. He made out the tug when she was about 10 feet off; he 
then had no time to reverse, the tug coming into them, striking 
the fore starboard sponson and the port lighter the float. After 
the collision the steamer went ahead 100 feet into the mud on the 
south bank, under her starboard helm. There was not one 
minute from the order to ease to the order to stop, and but half a 
minute from the latter to the collision. He was five minutes on 
his course towards the tug's bright light before he saw it move, 
and nearly two minutes from the time he saw it move until the 
collision. He was going his full speed, seven miles, when he 
gave the order- to ease. The tug was going four miles. The 
first and second mates of the steamer confirm this evidence, nor 
has it been weakened by cross-examination. The Court must 
receive it, and, still more, observe upon the remarkable harmony 
in the accounts from both sides of the many circumstances of 
time and place and distance under which they first sighted each 
other, and also of the minute changes of helm and lights, and of 
the small fractions of that seven minutes which all have stated as 
the measure of time from the vessels coming in view of each other 
until they came into collision. This collision, under these cir- 
cumstances, the defendants ascribe to the petitioners for their 
violation of the 4th and 5th Articles of the regulations of the 
Privy Council, and also to their not reversing, to their going to 
the south side of the river, and to their not having kept a good 
look-out. The two fii-st objections were well argued, and over- 
ruled at the hearing, and the last one is entirely unsupported by 
any evidence. And as to the tug's not reversing and going to the 
south side of the river, the consideration of both will be neces- 
sarily involved in the main questions now remaining for delibera- 
tion; and the first is, the defendant's allegation Hhat the lights 
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"Which the steamer did carry were insufficient, improper, and cal- Article 8. 
culated to mislead, and did mislead those on board the steamer.' 
Now, to weigh the amount of this allegation, it is necessary to 
keep in mind the 3rd Article of the regulations referred to, which 
obliges sea-going steamers, when under way, to carry at the 
foremast-head a bright white light, on the starboard side a green 
light, and on the port side a red light, the green and white lights 
being fitted with inboard screens. Now, admittedly, the steam 
tug, although carrying these three lights, had not them placed in 
conformity with this article, nor were they fitted with the pre- 
scribed screens, and their position, lashed in a line to a rail on 
the top of the cook-house, is sought to be explained by the 
circumstance of the tug haying neither masts nor rigging; but 
the question for the Court is, whether these were circumstances 
which made a departure from the rule necessary in order to avoid 
immediate danger, for such are the qualifying words of Article 19, 
to excuse obedience to it. You, gentlemen, will assist me in 
coming to a proper conclusion upon that, and also, whether, 
placed as they were, the lights of the tug were improper, insuffi- 
cient, and calculated to mislead the steamer, her case and the 
evidence in support of it being that they did mislead her into the 
belief that she was a vessel at anchor. It has been contended, 
however, on the part of the tug, that being employed solely in 
river navigation, she cannot be styled a sea-going steamer, and so 
is not under the obligations referred to. To that, however, two 
very sufficient answers have been given — the one, that in her own 
petition she has averred that the collision occurred on the high seas, 
and she cannot now be admitted to contravene that admission ; the 
other is, that, ex vi termini^ the word * sea ' merely means * water,* 
as contradistinguished from land ; and this is further illustrated 
by that solemn baptismal declaration in the Book of Genesis— 
* And the gathering together of the waters called He sea.' And 
now with regard to the objections of the petitioners, that the City 
of Paris is to blame for the collision for not having ported, and 
for not having reversed. As to the latter there is no evidence 
that any order to reverse her was given ; and there is that, had it 
been given when the order to ease was given, it would have had 
no effect. And as to the former, I will present to you the follow- 
ing matter for your consideration of it. It was insisted, that 
when the steamer first became aware of the tug moving towards 
her on her starboard side, the circumstance was to be regulated 
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ArtieleS. by the 14th Article, which says — * When two ships under steam 
are crossing so as to involye risk of collision, that which has the 
other on her own starboard side shall keep oat of the way of the 
other;' and this is followed up by the 18th Article — * that the 
other shall keep her course.' The articles thus relied upon, how- 
ever, were violated by the steamer's own manoeuvre of starboard- 
ing her helm, whereby she did not keep out of l^e way, but ran 
in the way of the other, who was keeping her course, as she was 
entitled to do. But when it is recollected that the order to hard 
a-starboard was given by the steamer when the tug was but two 
points on her starboard bow, it seems clear that the proper article 
to apply to the position is the 13th, which says — *When two 
ships under steam are meeting end on, or nearly end on, so as to 
involve risk of collision, the helms of both shall be put to port, 
so that each may pass on the port side of the other.' In the case 
of the Mangerton (Swab. 128), where such a matter had been 
under discussion, the very learned Judge of the High Court of 
Admiralty in England says, in addressing the assessors: — *I 
would suggest to you, gentlemen, that we are not to stand too 
nicely upon how two ships bore upon each other: but if you 
think that any risk appeared, it is then our duty to apply the 
rules of the statute.' And, again, in the Cleopatra, in the same 
volume, he says: — * Whenever two vessels are seen from each 
other, even in parallel courses, provided they are close to each 
other, or in any course, so that there is reasonable probability of 
collision, it is their duty, unless there be some impediment, to 
obey the statute.' With such readings, and with a rule in which 
for the first time the words * nearly end on ' are introduced, there 
seems no difficulty in selecting it as the governing test in the 
present case. In consideration, then, of its application to the 
circumstances, it is to be remembered that the steamer had been 
going her ftill speed of seven miles up to the moment of collision, 
and that between the order of hard a-starboard and the act of 
collision the steamer, under the influence of that starboard helm, 
had brought the tug from two to seven points on her starboard 
bow. I will now, gentlemen, propose to you the questions which 
follow, asking you to retire with me into chamber to advise with 
me upon and to answer them : — ^First. Whether, in your opinion, 
the lights exhibited on board the steam tug were placed in accord- 
ance with the 3rd article of the regulations of the Privy Council, 
and whether there were any and what circumstances which 
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rendered a departure from them necessary in order to avoid Articles, 
immediate danger ? Secondly. Whether the said lights were or 
were not insufl&cient, improper, and calculated to mislead the 
people on board the steamer ; and whether, in your opinion, they 
did mislead them? Thirdly. When the steamer first saw the 
steam tug moving towards her, and two points on her starboard 
bow — taking into consideration these vessels being on opposite 
courses — was there danger of their meeting end on, or nearly end 
on, so as to involve risk of collision ; and, if so, what was the 
duty of each vessel under the circumstance ? Fourthly. To what 
do you attribute the collision — ^to which vessel, or to both? State 
your reasons." 

Judge Kelly returned with the assessors into Court, after one 
hour, and read the following answers, stating that he and the 
assessors were unanimous in regard to them : — " To the first ques- 
tion — We are clearly of opinion that the red and green lights 
were not placed on the port and starboard sides of the tug, in 
accordance with the rule, and as it was the duty of the master of 
the tug to have placed them — a duty he was the more bound to 
have obseiTed from the circumstance of his having a lighter lashed 
at each side of the tug. We make no comment on the position of 
the white light, other than, even where it was, a proper relative 
height with respect to the side lights would have been obtained 
for- it had the latter been placed on their respective sides of the 
tug .in a line with the rail. We are further of opinion, that no 
circumstance existed in the case which rendered a departure from 
the rule with regard to the side lights necessary. To the second 
question — ^We have already stated that the red and white lights 
were improperly placed, and we now say that the lights of the tug 
were insufl&cient, the white light alone showing up to the last 
moment before the collision. We entertain no doubt that this 
was calculated to mislead the people on board the steamer — ^the 
white light alone showing and appearing for so many minutes 
stationary, a stationary white light being the specified light for 
vessels at anchor. To the third question — The vessels were 
coming nearly end on, so as to involve risk of collision, and the 
duty of each vessel, under the rule, was to have ported her helm. 
To the fourth question — ^We attribute the collision to both vessels 
— to the tug for the insufl&ciency and misleading effect of her 
lights ; to the City of Paris, for not having ported and slowed, 
and reversed in time, when she had the tug two points on her 
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Article 8. starboard bow. Both parties being thus found to be in &ult, the 
whole damage and costs of suit here on both sides must be borne 
equally between them ; and my decree is to be made up accord- 
ingly/' 

On this case being carried on appeal to the Court of Delegates, 
the decision of Judge Eelly and his assessors was reversed ; the 
higher Court holding that the breach of the 3rd Article of the 
Admiralty regulations was conclusive against the Louisa. 

" The learned judge, — said the senior member of the Court of 
Delegates, — determined, with the aid of nautical gentlemen as 
assessors ; 1st, that both parties were in fault ; and, 2ndly, that 
the entire damage must be divided between both vessels. Both 
these propositions are impugned by the appellant, and if the 
learned judge below was wrong on the first pointy the second 
does not arise ; and it is our opinion, for we are all of the same 
opinion, that the judgment of the Court below must be reversed, 
as we cannot agree on the conclusions of fact which the learned 
judge has arrived at. The circumstances of the case have been 
so very lately before us, that it is unnecessary to recapitulate 
them ; but the cardinal point of departure in it is this, that the 
original fault, which drew in its train what followed, — ^the fault 
without which there would have been no collision, — was the fault 
of the pro-movents below. The Louisa deliberately violated 
the 3rd Article of the statutable regulations. It is clear that her 
lights were misplaced, and were calculated to mislead, and did 
mislead, those on board the City of Paris ; and the mistake they 
committed was in leading the steamer to suppose that she was a 
vessel at anchor. That is clear on the answer of the assessors to 
the second question, namely, * Whether the said lights were or 
were not insufficient, improper, and calculated to mislead the 
people on board the steamer ; and whether, in your opinion, they 
did mislead them ? ' We have already stated that the red and 
white lights were improperly placed ; and we now say that the 
lights of the tug were insufficient^ and the white light alone 
showing and appearing for so many minutes stationary, — a sta- 
tionary white light being the specified light for vessels at anchor. 
It is clear it was that original default which produced the accident, 
and without which it would not have happened. For these rea- 
sons the appeal must be allowed, and the judgment of the Court 
below be reversed." 
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As to the construction to be put upon the words of this regu- Article s, 
lation, as to the side lights, Dr. Lushington in the case of The 
Neiv Ed V. The Gmtav, said : " I have no hesitatioQ in stating 
that my construction of these directions is, that there is to be a 
green light on the starboard side, and a red light on the port side, 
to be so constructed as to be visible on a dark night, &c. My 
notion of the meaning of starboard and port side is, to be visible 
on the side itself. I do not mean to say that it shall be visible 
exactly on the right side or on the left, but to be visible so as to 
produce a certain effect. It is the effect that the Parliament and 
the Government looked to ; and not the position in which the 
lights are placed. It is not that the one is to be seen on the 
starboard or the other on the port, but that the lights shall be so 
placed that they shall produce the eflPect described in the Act of 
Parliament, i.e., they shall be so constructed as fo be visible on a 
dark night with a clear atmosphere at a distance of at least two 
miles, and to throw an uniform and unbroken light over an arc 
of the horizon of 10 points of the compass. • The real question is 
(even where there is no doubt that the vessel carried good lights) 
whether she carried her lights in such a form and such a position 
as to he-visible to an approaching vessel ? " — ^Adm. Ct. Dub., M. R. 
April 2, and July 2, 1864. 

See the case of The New Ed v. The Ghcstav, as given under 
Article 5, p. 28, jpost. 
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ARTICLE FOUR. 



Article 4. Steam ships, when towing other ships, shall carry 
two bright white ma^t-head lights vertically, in addi- 
tion to their side lights, so as to distinguish them 
from other steam ships. Each of these mast-head 
lights shall be of the same construction and character 
as the mxist'head lights which other steam ships are 
required to carry. 

«* The Emperor v. The ZephyrP 

The steam-tug Emperor, while on her way with a laden brig in 
tow, from Yarmouth Boads for Lowestoft^ came into collision 
with the brig Zephyr, 89 tons, from Ipswich for BIyth, in ballast, 
about 5 PJL on the 22nd of Januaiy, 1864, off Gorton. The tug 
stated the wind as S.W., the brig as W.S.W., and the weather was 
represented to have been fine and clear, the tide being flood, 
running from two to three knots. The case for the tug was, that 
she was towing at the rate of about five knots, steering s. and by 
w., when the Zephyr was seen between a quarter and half a mile 
off, bearing a half w., approaching under full canvas, and steering 
K. and by E., her red light only being visible ; that she (the tug) 
kept her course, and suddenly the red light of the brig disap- 
peared, and she crossed the tug's bows, showing her green light, 
and continued her reach until she bore about s.w. by w. from the 
tug on her starboard beam, when the green light disappeared ; 
her red light opened, and she bore down right before the wind, 
and ran stem on into the tug's starboard sponson, just before the 
paddle-box, striking her a fearfol blow and doing considerable 
damage. It was then set forth that the instant the Zephyr's red 
light opened, and it was perceived that she was bearing down 
upon the tug, the engines of that vessel were stopped and her 
helm put aport, and the Zephyr was loudly hailed, but that the 
Zephyr approached so rapidly that the tug's course was scarcely 
altered before the accident, and that the tug was, by the collision, 
turned round and brought into contact with the brig she was 
towing, whereby the steam-tug was much injured. The defence 
of the brig, on whose part a cross-action was brought, represented 
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that she was under all plain sail, heading n.b. and by E., making Article 4. 
about four and a half knots, carrying her proper lights, when the ' 

tug was made out at a considerable distance, about two points on 
her port bow; that neither the tug nor the vessel in tow had 
lights exhibited, as they ought to have been; that her (the brig's) 
helm was put to port, but that those on board the tug did not 
port, as they ought to have done and were hailed to do, but, on 
the contrary, starboarded, and the Zephyr then, with her port 
bow, came into collision with the starboard sponson of the Em- 
peror. The witnesses on both sides were examined viva voce. 

The Court was assisted by Captain Were and Captain Webb. 

Dr. Deane, Q.C., and Dr. Wambey appeared for the Emperor; 
Mr. Brett, Q.C., and Mr. E. C. Clarkson for the Zephyr. 

The Court, addressing the Elder Brethren, said : " Gentlemen, 
you are aware that in this case there is a cross-action, and it may 
ultimately turn out that the collision was the fault of either 
vessel, or of both. It appears to me that the evidence is so 
conflicting in this case that it is impossible by any ingenuity to 
reconcile it and make it a consistent statement ; and I am afraid 
it is one of those cases which do occur in this Court, in which the 
Court is bound to come to the conclusion that one of the parties 
must have stated their case untruly. It is true, also, that in 
cases of that description we must all be governed by the proba- 
bilities of the case. But what constitutes the probability of such 
a case is a matter which, upon these occasions, more particularly 
belongs to you than me. It is my duty first to point out to you 
what the law is to which we must look ; and though it sometimes 
will happen in these cases that the law will bring about hard con- 
clusions, we must not flinch from any conclusion to which the 
law directly leads us. These two vessels were approaching each 
other, the one from the south and the other from the north, and 
it is clear, with respect to the tug which had the brig in tow, that 
she had no lights, and the hour mentioned in all these proceedings 
was 5 o'clock, and I apprehend 6 o'clock was after sunset. The 
law states this : — * The lights mentioned in the following articles, 
and no others, shall be carried in all weathers between sunset and 
sunrise.' Now, then, if you are of opinion, which I think you 
must be, that this was after sunset, then it was incumbent upon 
this tug to have carried the lights which are specified in the 4th 
article, viz. : — ' Steam ships, when towing other ships, shall carry 
two bright white mast-head lights vertically, in addition to their 
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Article 4. side lights.' Now, gentlemen, if you think that in any degree 
the absence of the lights on board this tug contributed to this 
collision, there is no doubt, in point of law, whateyer other find- 
ings and conclusions we may come to, that the tug was to blame. 
Haying disposed of that part of the case, I must next request your 
attention to another part of these parliamentary regulations — ^for 
such they are — as to what are the rules applicable to these two 
ships, and respecting that there is no doubt also. It is the 15th 
Article of the * Steering and Sailing Bules :' — * If two ships, one of 
which is a sailing ship and the other a steam ship, are proceeding 
in such directions as to inyolye risk of collision, the steam ship 
shall keep out of the way of the sailing ship.' That brings me at 
once to the consideration of this question. No doubt these two 
yessels were approaching each other, but were they approaching 
each other in such directions as to inyolye a risk of collision ? 
Here we must haye recourse to the preliminary acts and pleadings ; 
and from them I trust we shall not swerve, because it would be 
utterly useless to haye these preliminary acts framed if it was in 
the power of persons afterwards to contradict that which they, 
after care and caution, had solemnly stated to be their case. Now, 
the 9th article of the preliminary act of the owners of the Zephyr 
is this : — * The Emperor, with a brig in tow, was obseryed about a 
quarter of a mile distant, and two points on the Zephyr's port bow.' 
It will be entirely for you, and not for me, to say whether, being 
two points on the Zephyr's port bow, there was really any risk of 
collision if both these yessels had kept their courses, because it is 
risk of collision alone which renders it peremptory for the tug to 
giye way. This statement is not contradicted in any way by any 
of the other proceedings in the case, and we must therefore take 
it to be true. I know not, as far as relates to the tug, I need say 
more, because according to her own statement, she intended to do 
nothing, and all that she represents herself to haye done was, that, 
almost at the moment of collision, she stopped her engines, and 
then the hand of the master was put upon the tiller, but no effect 
was produced by it, and no measures were adopted by her in order 
to ayoid the collision, if it was incumbent upon her to adopt 
them. The distance is not unimportant, and that was somewhere 
between a quarter and half a mile. There is a part of these rules 
which applies to the Zephyr; that is Article 18: — 'Where, by 
the aboye rules, one of two ships is to keep out of the way, the 
other shall keep her course, subject to the qualifications contained 
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in the foUowing article/ You see, gentlemen, to a certain extent, Article 4. 
at least, as far as my knowledge and experience goes, this is a 
new direction, because it is, not that two vessels approaching each 
other shall, if there is a risk of collision, both put their helms to 
port, but that if one of two ships is to keep out of the way, the 
other shall keep her course ; therefore it is a peremptoiy direc-* 
tion for the Zephyr to have kept her course, unless she falls within 
the following section : — * In obeying and construing these rules, 
due regard must be had to all dangers of navigation,' unless a 
departure from the above rules is authorised by necessity in order 
to avoid immediate danger. I take it that the meaning of that 
section is to impose the obligation as strictly as possible of obey- 
ing the 18th section, as far as is consistent with not incurring 
immediate danger. You will have to consider, in this case, 
whether the Zephyr did or did not comply with the 18th section. 
The charge made by the Zephyr as to the tug is, that she star- 
boarded her helm. Some witnesses swear that she did, and as 
many that she did not. As to the probability, that is for you to 
judge ; and all I can say is, it is not very probable, in my view 
of the case, that the tug should unnecessarily starboard and run 
into the other vessel, though frequently a vessel may be too 
prompt in porting. You, however, must come to a conclusion 
upon it. What is the probability of the other story ? They state 
that the vessel was coming in a direction — ^whether n.e. or n.e. 
by E. I do not stop to inquire — ^but in a direction one or two 
points on the port bow of the tug ; that she then starboarded, 
crossed the hawse of the tug, and then came back again under a 
port helm and ran into her. If there be any improbability in the 
story that the tug starboarded as alleged, there appears to me to 
be an equal improbability in the other story as alleged. The 
point is for you to determine." 

The Court and Elder Brethren having retired for consultation, 
upon their return — 

Dr. Lushington said : " We are all of opinion that the tug was 
solely to blame for this collision." — Adm. Ct. June 1, 1864, S. G. ; 
12 W. E. 890, Adm. 

See the case of The Louisa y. The City of Parisy under Article 3, 
page 15, ante^ as to tugs or steam tugs being held as " sea-going 
vessels." 
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ARTICLE FIVE. 



Article 5. Sailing ships under way, or being towed, shall 
parry the same lights cw steam ships under way (see 
Article 3, ante), with the exception of the white mxist- 
head light, which they shall never carry. 

" The New Ed v. The Gmtavr 

This was the first case decided in the Admiralty Court in 
England under the regulations for preventing collisions at sea, 
which came into operation upon the 1st of June, 1863, by virtue 
of the 25 & 26 Vict. c. 63, s. 25, and which have been held in 
this instance to apply, under an Order in Council, bearing date 
the 27th of July last, to Bremen and Hamburg vessels. 

The present action was brought by the Hamburg brig New Ed, 
221 tons, from Hamburg, with a general cargo, for San Francisco, 
against the Bremen barque Gustav, 658 tons, from Bremen, in 
ballast, for Baltimore, to obtain compensation for damage sus- 
tained by reason of a collision between them, near the Galloper 
Sand, in the English Channel, about 3*30 on the morning of the 
13th of September, 1863. The brig stated the wind as n.w. by w., 
and the weather as dark, but clear. The barque represented the 
former as w. by N., and the latter as very dark, and cloudy. 
The tide was mentioned as ebb, running E.N.E., at about three 
knots. The case of the brig set forth that, while proceeding 
under all plain sail, close-hauled on the starboard tack, heading 
S.W. by w., making four knots, her crew keeping a good look-out, 
and having a green lamp exhibited on the starboard side of her 
forecastle, and a red lamp on the port side of it, both burning 
brightly, they being screened to prevent their being seen across 
the bows, and fixed on stands secured to the paul-bitts of her 
windlass, in a position where the lights could be best seen from 
a ship approaching, the green light -of the barque was made out 
on the port bow, one mile and a half off, bearing about S.S.W. ; 
that' thereupon she (the brig) kept her course, expecting that the 
barque, which was on the port tack, would keep clear of her, but 
that instead of so doing she kept on, and came into collision with 
her — the starboard side of the barque, about the main rigging, 
striking her upon her head and cutwater, carrying her cutwater 
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away and doing her considerable damage. The Gustav, on whose Article 6. 
behalf a cross-action was brought, pleaded that she was steering 
N. by w., close-hauled on the port tack, making three and a half 
knots, exhibiting her red and green lights- properly, having a good 
look-out kept, when the brig was seen at a very short distance, 
broad on her lee bow, no light being then visible from the brig, 
but that, just before the ships struck, the red light was seen on 
board her ; that, from the proximity and bearing of the vessels, it 
was impossible for the barque to clear her by porting, and she, 
therefore, kept her luflP, and those on board her hailed the brig to 
keep off, but that that vessel almost immediately ran stem on 
into her (the Gustav's) starboard side, abafb her main rigging, 
staving in her poop, carrying away her mizen channels, and 
inflicting serious injury : and it was lastly contended, on the part 
of the Gustav, that the collision arose solely from the New Ed not 
properly carrying or exhibiting a light. 

The Court was assisted by Captain Redman and Captain "Webb. 

Dr. Deane, Q.C., and Mr. E. C. Clarkson appeared for the New 
Ed ; the Queen's Advocate and the Admiralty Advocate for the 
Gustav. 

The Court, addressing the Elder Brethren, said : — " Gentlemen, 
I will commence, if you please, with a question of law which has 
been raised upon the present occasion, and dispose of it in a 
moment. These are two foreign vessels, the one belonging to 
Belgium, and the other belonging to Hamburg. By virtue of 
an Act of Parliament, and the accession of these two countries, 
for the purposes of this suit, they are to be considered as British 
vessels ; and you will be pleased, in considering the advice you give 
me, to treat these two vessels exactly the same as if the collision had 
taken place between two British vessels. Now, let us go a little 
further, keeping a clear view of the case, into the merits of the 
question itself. Now, I would rather, for the sake of perspicuity, 
not advert for the present to the manner in which the lights were 
carried on board this vessel the New Ed : but I would rather look 
at the facts, as they appear in the evidence, which immediately 
preceded the collision, I take it, that the case on behalf of the 
defendants is this, — We did not see your lights in due time ; we 
had no opportunity of avoiding you, and, therefore, are not to 
blame ; but they do not say we should have pursued the same 
measures, or followed the same course, if we had had the oppor- 
tunity given to us of seeing you in time, in consequence of the 
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Articles, due exhibition of lights; or, in other words, I think the de- 
fendants do not deny they would have been to blame on the 
present occasion if they could have seen the lights of the other 
vessel in due time. That is one part of their case ; and the other 
part of their case is, that the New Ed was to blame, because it 
appears fix)m the evidence in the case that she might have 
adopted other measures to avoid a collision. I do not address 
you on the first part of the question, because it is perfectly 
clear that if proper lights were exhibited on board the New Ed, 
and a proper look-out was kept on board the other vessel, 
they must have been seen if she had exhibited the lights pro- 
perly; therefore, I do not think she was to blame, unless her 
lights were not properly exhibited ; consequently, I shall detain 
you a very few minutes on the present occasion with the case of 
the New Ed, as to whether she was to blame or not. Now, I 
think reliance was placed on the part of the defendants — I do not 
say improperly — on the evidence of Thompson, and it is said 
that if the evidence of Thompson is true, it establishes such a 
state of things as shows that there was neglect in not taking 
proper measures on the part of the New Ed. Now, would it be 
right and fair, and consistent with the whole facts of the case, to 
take the evidence of Thompson as if it was perfectly true ? Now, 
let us see how it stands, not at all meaning to say that Thompson 
intentionally has said one word he did not mean to be true. 
There is his evidence in chief. He was boatswain of the New 
Ed at the time, and in his evidence in chief he says, *I was 
standing abaft the windlass. I was on the look-out. The boy 
was along with me. I kept a good look-out- The captain and 
second mate were aft, on the quarter-deck. An able seaman was 
at the wheel. As I was looking out I saw a green light ahead. 
It was about three points on our port bow, and at the distance of 
about half an English mile or so. I reported a light ahead.' 
Now, this is his evidence in chie£ Of course I need not say 
that we never bind witnesses down in these minute particulars as 
to time or distance, because we know, of course, in cases of 
collision at night it is very difficult for persons to judge with pre- 
cision, and much more difficult to speak so. In cross-examination 
he is asked whether he did not see the green light on the star- 
board bow, and he says he did, and he repeats it, and adheres to 
that statement. Now, that statement is inconsistent^ beyond all 
doubt, with his original evidence and the plea itself; and not 
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only inconsistent with that, but it is inconsistent with the . Article 5. 
whole of the evidence given in this case, for I have examined 
the evidence with some care, in order to see whether there 
was any testimony from any of them tending to support the 
assertion that the light was originally seen on the starboard 
bow, and I cannot find any statement to that effect at all. The 
statement of the second mate, after saying they were sailing 
originally at four knots, that the sailmaker was looking out for- 
ward at the windlass, and that they were showing their lights, 
and so on, goes on to declare as follows : — * The look-out man 
reported " a ^ail on the lee side." At the same moment I saw a 
green light about three points on our port bow. It seemed to be 
about two miles distant. I could only see the said light, no 
vessel nor sails. The night was dark, but clear.' Now, that is 
the evidence of the second mate, and the next witness is very 
nearly to the same effect, though not exactly. He says, * The 
vessels which I saw were, I suppose, about half a mile off, I 
mean those I saw and reported. It was the lights that I saw at 
this distance, not the vessels themselves. I could not see a vessel 
itself that night at a greater distance than about a quarter of a 
mile. I heard the sailmaker, whilst I was at the wheel, report 
that there was "ft light on the port side.' I think I need not 
travel farther into that evidence ; but I put it to your considera- 
tion, whether, looking at the whole of the evidence, the statement 
made by Thompson, contradicted as it is by his evidence in chief, 
and the rest of the evidence in the case, whether yoi^ can place 
any great reliance on that evidence as to the way in which the 
vessel was seen. But supposing you can — and this is a nautical 
point entirely for your consideration — supposing it was seen on 
the starboard bow, in the first instance, does it therefore follow 
that the New Ed was to blame for not taking some measures to 
avoid the collision ? I confess I do not exactly see what would 
have been the course the vessels would have taken if she was seen 
first on the starboard bow, and afterwards on the port bow. I 
am not at all able to manoeuvre the vessels to my own satisfac- 
tion ; but it is right I should put it to you, whether, supposing 
that to have been the state of things, you think the New Ed was 
to blame for not taking any measure practicable at the time. I 
do not trouble you with the evidence on the other side, because I 
do not think it of great importance ; but their evidence, you are 
aware, is, that they saw the light five points on their starboard 
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Article 5. . bow, and then seeing the vessel at the utmost extent, according to 
"" their statement, 250 yards oflp— of course it is impossible for them 

to judge with accuracy the distance or the time — they put the 
helm first one way and then the other. That is what they did. 
I suppose, being alarmed at the approach of the vessel, her con- 
tiguity, and seeing that a collision could not be avoided, they were 
exceedingly puzzled what to do under the circumstances : and no 
wonder ; for if the vessel came into collision with them from the 
want of properly exhibiting her lights, of course she must be held 
to be solely to blame. * I need say no more on that part of the 
case. Kow I come to a question of considerable importance in 
this case, and that is as to the lights. I say we must treat the 
vessels as British vessels, and I hold in my hand the directions. 
Speaking of sailing vessels, it says they are to have a red light on 
the port side and a green light on the starboard side. I have no 
hesitation in saying that my construction of that passage and that 
which follows, is that there is to be a green light on the starboard 
side £md a red light on the port side, to be so constructed as to be 
visible on a dark night, sfec, — ^my notion of the meaning of star- 
board and port side is, to be visible on the side itself. I do not 
mean to say it shall be visible exactly on the right side or on the 
left, but to be visible so as to produce a certain effect. It is the 
effect that the Parliament and the Government look to, and not 
the position in which the lights are placed. It is not that the one 
is to be on the starboard or the other on the port, but that the lights 
shall be so placed that they shall produce the effect described in 
the Act of Parliament — ^they'shall be so constructed as to be visible 
on a dark night, with a clear atmosphere, at a distance of at least 
two miles, and to throw an uniform and unbroken light over an 
arc of the horizon of ten points of the compass. Now, how are 
we to judge of this ? The real question is, whether the vessel at 
this time — for it is not denied she had lights alight, gentlemen — 
it is not denied that those lights were good lights, because it is 
stated by one of the witnesses for the defence, that when the light 
did really appear, he could have seen the light at the distance of 
a mile, and, therefore, the question is, not whether the vessel 
carried good and effective lights, but whether she carried them in 
such a form and such a position as to be visible to an approaching 
vesseL That is the point to which you must direct your atten- 
tion. How are you to try it ? I apprehend you must try it 
by evidence of fact. Opinion may help you, because in cases of 
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mixed fact and matter of opinion, the skilled evidence of persons ArticU 5. 
who have seen the vessels, as to whether the lights were placed 
in an effective position or not, may assist you ; but the primary 
evidence you will form your judgment upon is this — ^looking at the 
lights, as to how they were placed, on the evidence, and then draw 
your conclusions therefrom. Now the facts of the case, I think, 
are not denied 0I^ the present occasion, though much argument has 
arisen, as very probably it would, upon such a state of circumstances. 
It is pleaded by the New Ed — and I think the evidence comes very 
nearly to the words of her plea — ^that * at this time the said brig 
had a green lamp exhibited on the starboard side of her forecastle, 
and a red lamp exhibited on the port side thereof, both burning 
brightly, the said lamps being screened, to prevent their being 
seen across the bows, and fixed on stands secured to the paul- 
bitts of her windlass, in a position where the lights contained in 
them could be best seen from a vessel approaching the said brig.' 
That is her statement, and the master, in his evidence, deposes in 
the following words : — * "We had our lights up, the red and green. 
They were placed forward on the paul-bitts ; they were properly 
screened, and were fixed on stands. The position in which they 
were placed was the best in the ship for the said lights .to be seen 
by approaching vessels. "We have carried them in the same 
position for four years, and they have always been found to 
answer well. I inspect the photographic view, being the repre- 
sentation of part of the brig New Ed, now placed in my hands. I ' 
observe therein that our red light is shown therein. The same is 
quite correctly represented as regards the position of the said 
light. At the time of the collision we had the following sails.' 
Then he goes on to state the sails, and in another part of his 
evidence he states he saw the green light, and the distance which 
they were off. Now, the primary question for you to determine 
is, whether lights erected in the place as described in these plead- 
ings, and also by the evidence, would be, according to your judg- 
ment, so placed that they would be operative on the same nights 
on which other lights are operative. I use that expression, * the 
same nights,* because it has been argued that there may be 
nights and times when lights could not be shown. Now I appre- 
hend we must not carry the rule to the extravagant extent that, 
in cases of stormy weather, when lights are obscured in conse- 
quence of the state of the weather, and say that because the lights 
are not placed in such a position, and because you do not show 
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ArUde5. youT lights under such circumstances, you are in fiault; for the 
question is this, whether, under all ordinary circumstances, the 
lights should not be shown in the manner prescribed, and the 
form prescribed, by the statute itself It is said there are ex- 
ceptional lights. I apprehend that is not so, because as to the 
manner in which foreigners construct their lights, provided they 
agree with the statute, we should not attempt to fetter them in 
their mode of proceeding. It has been said on the present occa- 
sion, that the sails might have interfered so as to prevent the 
lights being visible ; but it is stated that, with respect to the 
sails, they were cut in a particular manner, in order that they 
might not hinder the lights fix)m being seen. It is an important 
question for you to determine, no doubt ; because, if you should 
come to the conclusion that the lights were not properly exhibited 
on this occasion, the New Ed cannot recover, and the other party 
would not be held to blame ; for if you should hold the New Ed 
responsible for not properly exhibiting her lights, no question 
will arise as to the want of a look-out on board the other vessel, 
because I cannot look at the argument, that the vessel could have 
been seen even without lights, for I think it an extravagant argu- 
ment, that, cannot be maintained or supported upon the present 
occasion. I think, as to the state of the weather, it was a dark 
night — not a very dark night — dark, but not foggy ; and respect- 
ing the wind, it was moderate, and there was nothing in the 
*• nature of a storm ; and the tide was then ebb, running e.n.e. I 
believe I have mentioned all the facts of the case to you, and we 
will now adjourn." 

The Court and Elder Brethren having retired for consultation, 
upon their return — 

Dr. Lushington said : " The gentlemen are of opinion, and the 
Court concurs, that the lights were not placed in conformity with 
the provisions of the statute, and were not calculated to effect the 
purposes required by it. I pronounce against the New Ed in 
both actions."— Adm. Ct. 4 Dec. 1863, M. E. ; 9 L. T. N. S. 547. 

Decree accordingly. 

" The Sea Nymph of Chester r 
Judge Kelly, in addressing his assessors in this case, said: 
"The brig Astrea, of Whitehaven, 132 tons per register, the 
property of the petitioners, seeks compensation for damage in- 
flicted upon her in a collision with the steamer Sea Nymph, 608 
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tons per register, the property of the London and North-Western Article 5. 
Eailway Company. The collision occurred about a quarter past 
10 o'clock on the night of the 26th of March, 1864, in the Liffey, 
between the Lattice Buoy and the Pigeon-house, but about 
50 fathoms or more nearer to the latter, and in about one-third 
north of the mid-channel. 

" On that night, as appears from the evidence, the brig, bound 
from Whitehaven for Dublin with coals, had reached the Poolbeg 
Light about 10 o'clock, under command of a licensed pilot, and 
was passing up the river north of mid-channel, as close as she 
could sail to the wind,Uhen fresh, and about n., braced sharp 
up under two single-reefed topsails, foresail, trysail, and foretop- 
mast and* staysail, and keeping a steady, fair course, with the 
northern buoys well on board all the way, the tide being then 
three-quarters flood. The steamer, bound from Dublin to Holy- 
head, with passengers and goods, had left the Northwall about 
that very same hour of 10 o'clock, and was coming down the 
river, after having passed the Pigeon-house at ftiU speed, also a 
little north of the mid-channel. In less than a quarter of an hour 
after, the steamer, having starboarded, shaping her course thereby 
across the bows of the brig to pass her on the north side, came 
into collision with her, the starboard quarter of the steamer 
coming in contact with the starboard bow of the brig, and the 
violence of the blow springing the brig's bowsprit and cathead, 
carrying away the stock and martingale of the starboard anchor, 
and doing other damage. It is to be observed, that there is no 
controversy as to these facts, save as to the point of the wind ; 
and, in the judgment of the Court, the weight of evidence leaves 
no doubt but that it was as stated — about n. The petitioners 
have laid the blame of this collision upon the steamer, for not 
having kept out of the way of the brig, and also for not having 
kept the starboard or south side of mid-channel. The de- 
fendants, on the other hand, allege that it was occasioned by the 
negligence and default of the petitioners themselves, the brig not 
having carried on that night the Admiralty regulation lights." 
After recapitulating all the facts of the case, the learned judge 
said : " The Admiralty regulations are — * That all sea-going sailing 
vessels, when under way or being towed, shall, between sunset 
and sunrise, carry a green light on the starboard side and a red 
light on the port side.' But, in the words of the learned Judge 
of the Court of Admiralty of England, *the understanding of 
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Article 5. these directions is, not that there is any positive order that the 
lights shall be fixed on the actual sides of the ship itself, but that 
the green light shall be exhibited on the right hand and the red 
light on the left hand, so as to be visible. The regulation goes 
on to prescribe certain conditions as to their construction for 
throwing out light within a certain area, their being so fixed as to 
throw the light from right ahead to two points abaft the beam, 
and their being of such a character as to be visible on a dark 
night, with a clear atmosphere, at a distance of two miles at the 
least.' Now, in the City of Carlisle, 10 Jur. N. S., 965, when 
before the Privy Council, Lord Kingsdown, in delivering judg- 
ment, says, their lordships concur in the words of the learned 
Judge of the Admiralty Court, as already cited, and tie further 
construction of the same learned Judge, that * the substance of 
the regulations was, that the lights should be fairly visible as de- 
scribed, and that there was no order that the light should be fixed 
in any peculiar manner or in any particular part of the ship, and 
that the whole question was, whether, taking the description of 
the manner in which the lights in the present case were fixed, 
they were so fixed as to be fairly visible.' Now, by the authority 
of that case this Court is bound. I shall now submit the follow- 
ing questions to the assessor : — First — ^What was the duty of the 
steamer when she first sighted the brig half a point on her star- 
board bow, due regard being had to the 19th sailing rule in this 
and the following questions ? Second — What was the duty of the 
steamer when she saw the brig moving in a fair channel course 
up ? Third — Was stopping the engines at the time and in the 
manner described in the evidence a sufficient compliance with the 
15th sailing rule, namely, to keep out of the way of a sailing 
vessel? Fourth — In your opinion did the exhibition of the flash 
light over the port bow of the brig tend to obscure or shut out 
her coloured light, or either of them ? Fifth — ^Whether, taking 
the description of the manner in which the coloured lights in the 
present case were fixed in the brig, they were so fixed as to be 
fairly visible ? Sixth — To which of the two vessels do you attri- 
bute the collision, or is it attributable to both — stating reasons ? " 
Judge Kelly having retired with Captain Wilcox, E.N., his 
assessor, into chambers, to consider these questions, returned into 
court shortly after, and stated that to the first question the 
answer was — The duty of the steamer was to have obeyed the 
harbour regulations, and have kept to the south side of the 
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channel. To the second question — That the steamer should have Artide 5. 
stopped and reversed; she would then have gone astern faster 
than the brig could have ^one ahead ; and could, consequently, 
have kept out of her way, and thus have avoided the collision. 
To the third question — ^No; she should have reversed imme- 
diately. To the fourth question — It might tend to obscure the 
red light, but, from being held so near the water on the port 
side, it could not have obscured or shut out the green light. To 
the fifth question — In the present case, I think they were fairly 
visible. To the sixth question — I attribute the collision solely to 
the steamer for not having kept to the south, or her starboard side of 
the channel when departing, in compliance with the harbour regu- 
lations. Judge Kelly then said that, fully adopting these answers, 
he pronounced the steamer in fault, and would decree in favour 
of the petitioners, with costs.— Adm. Ct. Dub.,M. R. Dec. 3, 1864. 



" Ths Emperor v. The Lady of the Lake'' 
Lord Chelmsford, in delivering the opinion of the Privy Council 
in this case, said : — " These are appeals from two decrees of the 
judge of the Court of Admiralty in cross actions of damage 
between the owners of the steam-tug the Emperor and the owner 
of the barque the Lady of the Lake, by which in the action by 
the Emperor the learned judge pronounced against the damage 
proceeded for and dismissed the defendant from the suit, and iur 
the action by the owner of the Lady of the Lake he pronounced 
for the damage proceeded for, and referred it to the Registrar, 
assisted by merchants, to report the amount. The ground upon 
which the decrees proceeded is, that the Emperor was solely to 
blame for the collision which occasioned the damage to the two 
vessels. The same evidence was used in both causes, and the 
following facts were established : — At half-past one in the morn- 
ing of the 12th November, 1863, the tug steamer, the Emperor, 
belonging to the port of Liverpool, was proceeding down the 
river Mersey, which runs nearly north and south, with the view of 
anchoring off New Brighton. The morning was dark and squally, 
the wind blowing strong from n.w. or N.N.W., with rain. The 
Lady of the Lake, a sailing vessel, also belonging to Liverpool, 
was going up the Mersey. The two vessels first came in sight of 
one another at the distance of only a quarter of a mile, upon 
each other's starboard bow. The Emperor immediately ported 
her helm, and the Lady of the Lake kept her course, in con- 



Digitized by 



Google 



88 RULE OF THE ROAD. 

Article 5. Sequence of which a collision took place between the two vessels, 
the bow of the Lady of the Lake coming in contact with the port 
paddle-box of the Emperor. The Emperor being a steamer, and 
the Lady of the Lake a sailing vessel, by the regulations in force 
for preventing collisions at sea, the Emperor was bound to keep 
out of the way of the Lady of the Lake. This is admitted on the 
part of the Emperor, and also that, being on the starboard side of 
the Lady of the Lake, she did wrong in porting her helm, unless 
she was misled as to her position by reason of a breach on the 
part of the Lady of the Lake of the rules concerning lights which 
have been issued in pursuance of the provisions of the Merchant 
Shipping Act Amendment Act, 1862. Now, it is clearly esta- 
blished that the Lady of the Lake had not obeyed these rules ; 
for, although she had a green light on her starboard side and a 
red light on her port side, yet the lights were not fitted as the 
rules require — *with inboard screens projecting at least three 
feet forward from the light, so as to prevent these lights from 
being seen across the bow.' Instead of this, it appeared from the 
report of the Surveyors for the Board of Trade that * the lamps of 
the Lady of the Lake were placed in the mizen rigging, and were 
fitted with screens projecting only one foot before the lamp in- 
stead of three feet, and from their position they could not be seen 
right ahead, as they were obscured by the main rigging, and from 
i;he shortness of the screens the red light could be seen from the 
starboard bow and the green light from the port bow.' There 
was, therefore, an inexcusable infraction of the regulations in 
question by the Lady of the Lake. It is said on the part of the 
Emperor, that the effect produced by the placing and improper 
screening of the lights was that, in the relative positions of the 
vessels when they met, the green light of the Lady of the Lake 
was hid by the rigging, and the red light alone was visible; that, 
in consequence, the Emperor, supposing that the port side of the 
Lady of the Lake was turned towards her, could do nothing else 
with prudence but port her helm. Supposing this state of facts 
to have existed, the question arises, whether the collision was 
attributable wholly or in part to the disregard of the regulations 
as to lights ? It is not advisable to allow these important regu- 
lations to be satisfied by equivalents, or by anything less than 
a close and literal adherence to what they prescribe. But still, by 
the 29 th section of the Merchant Shipping Act Amendment Act, 
1862, in a case of collision, the vessel by which the regulations have 
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been infringed is to be deemed to be in fault only when it appears Article 5. 
to the Court before which the case is tried that such collision was 
occasioned by the non-obseryance of the regulations. Upon the 
hearing of the cause, the learned judge of the Court of Admiralty, 
assisted by two of the Elder Brethren of the Trinity House, said : 
— * I am advised by the gentlemen with whose assistance I am 
favoured, that the steamer was wholly to blame for the collision. 
She was going at an improper rate, considering the state of the 
weather and the condition of the tide ; and with respect to the 
lights on board the other vessel, the state of those lights did not, 
in their opinion, contribute to the collision at all.' With respect 
to the blame imputed to the Emperor, their lordships are advised 
by the nautical gentlemen by whom they have been assisted that 
the rate at which the Emperor was going was improper at the 
time of the morning and in the state of the weather when the 
collision occurred. By Article 16 of the regulations for prevent- 
ing collisions, * every steam ship, when approaching another ship 
so as to involve risk of collision, shall slacken her speed, or, if 
necessaiy, stop and reverse.' On such a morning as the one in 
question, when two vessels were meeting each other at a quarter 
of a mile distance and only half a point on each other's bow, 
there must have been considerable risk of collision, and yet it is 
not pretended that the Emperor slackened her speed, much less 
that she stopped or reversed, and probably the rate at which she 
was going would have rendered the latter manoeuvres unavailing. 
On the subject of the lights there is much more difficulty. The 
report of the Surveyors for the Board of Trade shows that the 
effect of the shortness of the screens with which the lights of the 
Lady of the Lake were fitted was exactly that which is described 
to have been produced, viz., that her red light was visible to the 
Emperor when on her starboard bow. This would fiimish a 
satisfactory explanation of the course taken by the Emperor in 
porting her helm, for which it is otherwise hard to account. But, 
whatever might be the inclination of their lordships' opinion 
upon this point, they would feel great difficulty in overruling the 
judgment of the Court of Admiralty. They have often observed, 
and never more strongly than in the case of the Julia, that * in 
order to reverse they must not merely entertain doubts whether 
the decision below is right, but be convinced that it is wrong.' In 
this case the Nautical Assessors of the judge of the Court of 
Admiralty have given no reasons for their opinion that the state 



Digitized by 



Google 



40 RULE OF THE ROAD. 

Artiole 6. of the lights did not contribute to the collision ; but the &et of 
such an opinion being expressed by persons of nautical skill and 
experience must, in itself, render an opposite conclusion in some 
degree doubtful But a ftirther ground of doubt exists in the 
difSculty of understanding, from the position in which the 
Emperor was placed, and the speed at which she was going, how 
her case can be true. If at a quarter of a mile distance she was 
only half a point oflF the starboard bow of the Lady of the Lake, 
she must at her rate of speed, by porting her helm 'as she did, 
haye gone clear ; and if she was two points or more on the star- 
board bow, as appears in part of the evidence, she must have seen 
the Lady of the Lake's green light. It is not at all improbable 
that from the strong wind which the Emperor was meeting, a 
good deal of spray would be breaking oyer the forecastle and 
interfering with the look-out of the men stationed there, and the 
want of a good look-out might account for the course taken by 
the Emperor, which otherwise seems unaccountable, except from 
the mistake into which she fell, which was produced by the state 
of the lights of the Lady of the Lake. Their Lordships do not 
assume that all or any of these circumstances actually occurred, 
but the suggestion of them shows that it is impossible to enter- 
tain so strong a conyiction that the judgment appealed from was 
wrong, as, in accordance with the principle which they haye so 
frequently laid down, to warrant them in reversing it. They 
will, therefore, recommend to her Majesty to aflton the decree, 
and to dismiss the appeals in both cases, with costs." — Privy 
Council, 8 March, 1865, M. R. 



" The Pyrus y. The Smahsr 
This was an action brought by the barque Pyrus, 318 tons, 
from Dublin, laden with hay for Shields, against the brig Smales, 
213 tons, from Hamburg, in ballast for Hartlepool, to obtain 
compensation for damage sustained from a collision between them 
off Hartley, near Tynemouth, shortly after 12 o'clock, a.m., of 
the 11th of December, 1864. It was agreed on both sides that the 
wind was S.S.W., the barque stating the weather as fiill moon or 
thereabouts, very light, blowing hard : the brig representing it as 
rather hazy, with strong breezes and a high sea. The tide was 
about half-flood. The case for the Pyrus was, that while standing 
off to the S.E. close hauled on the starboard tack, under whole 
sails, making between four and five knots, without lights, the 
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green light of the brig was seen nearly ahead, distant about one Article 5. 
mile ; that the Pyrus kept her course, and the green light advanced 
across her hawse, and got quite clear on her weather or starboard 
bow, when it disappeared, and the red light of the brig came into 
view, and the brig, then under a port helm, bore down upon and 
ran right stem on into the barque's starboard bow, in the way of 
the fore-rigging, doing a great deal of damage ; that, when the 
collision was apparently inevitable, the helm of the barque was 
put hard a-starboard, and her main and mizen sheets eased off, in 
order to lighten the blow 5 that the barque's crew, when the brig 
was approaching her weather side, hailed her to go under the 
barque's stem, but without effect. The defence of the Smales, on 
whose part a cross-action was brought, was, that she was pro- 
ceeding under two single-reefed topsails, foresail, double-reefed 
trysail, and foretopmast staysail, closehauled on the port tack, 
heading west, going from three to four knots, carrying th^ proper 
Admiralty regulation lights, when the Pyrus was made out with 
no lights visible at the distance of about half a mile, bearing 
about N.w. by N., and that as soon as it was ascertained that the 
Pyrus was on the starboard tack, the helm of the Smales was put 
hard a-port ; that the Pyrus starboarded her helm and the colli- 
sion ensued, which was attributed by the Smales to the improper 
navigation of the Pyrus, and to her not exhibiting any lights. 

The Court, addressing the Elder Brethren, said : " Gentlemen, I 
take the rule of law to be, that every vessel is compellable, under 
the circumstances, to carry lights from sunset to sunrise, and that, 
miless she does carry those lights, if a collision occurs in conse- 
quence of the absence of the lights, whether she was morally justified 
or not in having no lights, she must bear the consequences. The 
true and only question for you to consider is, whether the absence 
of the lights on board the Pyrus was in any degree contributory 
to this collision. As to the starboarding, the question is, whether 
you think there was any necessity for the starboarding of the 
helm of the Pyrus, and that such was the urgency of the case that 
the master was justified in so d9ing to avoid immediate danger ; 
if so, then it is not to be imputed to him that he took a measure 
which was not necessary. But if you consider it was an erroneous 
act done, and there was no just ground to stimulate him to do 
that act, but that it had no effect upon the collision, then you 
need not look to it further. I apprehend these two vessels were 
crossing each other, and that they fall within the 12th Rule issued 
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Article 5. by parliamentary authority, and also the 18th, which directs that 
where one vessel is to give way the other shall keep her course. 
It was the duty of the Sraales, being on the port tack, to give way 
to the Pyrus. Now, I will look at the evidence of Elliot, the 
master of the Pyrus. He says : * As we were proceeding nnder 
the circumstances I have mentioned, one of the men from forward 
reported "A ship ahead.** I went forward immediately, and I saw a 
vessel a little on our port bow ' — it being admitted he was sailing 
in a south-easterly direction — * about half a point, I should say, 
distant from a mile to a mile and a half. I saw the vessel's green 
light, and also the vessel itself, quite plain. I could see she was 
a brig standing in to the westward, on the port tack, and appa- 
rently closehauled. I did not make any alteration in my vessel. 
She was then close to the wind, and it was, therefore, unnecessary 
for me to give any orders. I stood watching the strange vessel, 
first fi-pm our port bows, and then as she crossed our bows. I 
went into our starboard bow and still watched her. She crossed 
our bows, and got full five or six points on our starboard bow. 
She was then, I should say, 300 or 400 yards distant from us, and 
I then saw her alter her course.' Then he misses the green light, 
and the red light comes in, and that occurs from her porting. It 
is for you to determine whether it would be possible for this vessel 
to have crossed the bows, having got on the starboard side of the 
vessel, to have gone some hundred yards, and to have borne round 
and run straight into the Pyrus, in the manner stated. I confess 
I am not able to comprehend it, and I cannot understand, if this 
was the state of the case, how it was possible that the helm of this 
vessel, if it had been ever so much starboarded, could by possi- 
bility have aided and assisted in this collision ; for, if I compre- 
hend the case, the Pyrus was with her head to the S.E., and if she 
starboarded her head would go more to the b., and if the other 
vessel was coming in from the westward upon her it would not 
tend, according to my view, to bring about a collision, but she 
would be running away from the other vessel. I cannot, however, 
understand the case on the other side. I will take the evidence 
of Nicholson, the master of the Smales, who says : * Whilst I was 
on the quarter-deck, just moving about on the starboard side, I 
saw a vessel without any light, about three points on our star- 
board bow, and distant about half a mile. I could not then make 
her out very plainly ; I could just see her sails ; she bore from us 
about N.w. by W. I did not look at the compass, but I judge 
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that to be pretty nigh correct. In about two minutes after I had Article 5. 
so seen the said vessel one of the hands forward reported " a vessel 
on the lee bow ; " it was the same that I had seen ; I was still 
watching her. In about five minutes after my firat seeing the 
said vessel, I was able to make her out sufficiently well to see how 
she was standing. At this time she was about from a quarter to 
half a mile distant from us — nearer a quarter than half a mile, I 
should say, from guess ; and I then saw she was a close-hauled, 
starboard-tacked ship, heading s.e. I immediately ordered my 
helm to be ported — " Put the helm to port and go under the ship's 
lee.** The helm was immediately ported. I saw it done, and my 
ship instantly payed off, and thereby brought the strange ship 
about two or three points On our weather (port) bow, and the two 
vessels were thereby brought into a safe position for passing each 
other. About five minutes after I had first put my helm a-port, 
and whilst my vessel was still paying off under her port helm, 
and when the strange ship was, as I have said, about from two to 
three points on my weather bow, and was within a quarter of a 
mile distgjit of us, I saw she altered her course under a starboard 
helm, and began paying off, and so following me up. I imme- 
diately, on seeing her alter, ordered my helm to be put hard a-port, 
and the trysail sheet to be let go.' Now the only way I can 
reconcile that with the probabilities of the case is this, that the 
Smales never did cross the hawse of the Pyrus at all, but that she 
was approaching her, and having ported in order to avoid coming 
into contact with her, the Pyrus so starboarded that she inter- 
cepted, as it were, her course, and then the collision took place. 
It will be for you to consider, when we adjourn, what were the 
real facts of the case, and, having settled them, to say what ought 
to have been done." 

The Court and Elder Brethren then retired for consultation, 
and upon their return. 

Dr. Lushington said : " We all agree that the Pyrus is solely to 
blame for this collision." 

The Court was assisted by Captain Farrer and Captain Bayly 
as assessors ; Dr. Deane and Mr. Potter appearing for the PyruSy 
and Mr. Brett and Mr. Clarkson for the Smales. — Adm. Ct. May 
11, 1865, S. G. 

See also the cases of The City of Paris, under Article 3, page 
15, ante; and The Margaret v. Tuscar of Glasgow, under Article 
Q, page 4t^, post. 
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ARTICLE SIX. 



^^^^ ^' Whenever, as in the case of small vessels during 
bad weather, the green and red lights cannot bejlxed, 
these lights shall be kept on deck on their respective 
sides of the vessel ready for instant exhibition ; and 
shall, on the approach of or to other vessels, be ex- 
hibited on their respective sides in sufficient time to 
prevent collision, in such manner as to make them 
most visible, and so that the green light shall Twt be 
seen on the port side nor the red light on the star- 
board side. 

To maJce the use of these portable lights more 
certain and easy^ the lanterns containing them shall 
each be painted outside with the colour of the light 
they respectively contain, and shall be provided with 
suitable screens. 

" The Margaret v. The Tuscar of Olasgowr 

Judge Kelly summed up this case to his nautical assessors as 
follows : — " The owner and skipper of the Margaret, of Kings- 
town, a full-decked trawler, 41 tons, has filed his petition against 
the Tuscar, of Glasgow, a screw steamer, 294 tons, and nineteen 
hands, the property of the Clyde Shipping Company, to recover 
the value of his vessel and her fishing gear, estimated at a sum 
of 700?., all of which were totally lost by collision. The facts, 
as established by the evidence in the cause, are as follow : — 
On the morning of Thursday, the 14th of December, 1865, 
between 5 and 6 o'clock, a fleet of trawlers, about forty in number, 
lay about half-way between Howth and Lambay, waiting for day- 
break to cast their nets. Some of them had lights, some none, 
and all were scattered over two or three miles of that part of the 
channel — some more inshore, some out to sea. The weather that 
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morning has been variously described — the petitioner stating it to Article 6. 
have been clear and starlight, with moonlight — the defendants, as 
a dark soft morning, overcast towards the horizon, with a little 
clearing behind the wind, which was N.w. Truth may lie be- 
tween these; but, at all events, it is beyond dispute that the 
moon was then in her last quarter, and within four days of 
change, and that sunrise was not until eleven minutes after 
8 o'clock. There is also a difference of opinion as to the 
distance at which a vessel without a light could have been seen 
that morning — the petitioner asserting it to be a mile, the de- 
fendants a ship's length only. Other portions of the evidence, 
however, may serve to test the accuracy or otherwise of these 
respective statements. One of that scattered fleet of trawlers, and 
about three miles s.w. of Lambay, was the trawler Margaret, of 
Kingstown, the petitioner in this cause. She had left Kingstown 
harbour about one hour before, with a nice sailing breeze, at a 
rate of four knots, and was one of those in the fleet which had not 
any lights exhibited. Her crew, which consisted of four hands, 
immediately after clearing the harbour, are disposed of as follows 
— the skipper, with one man and a boy below, asleep ; the only 
remaining hand, Oliver, on deck at the helm. The evidence of 
Oliver — the only witness to the earlier parts, and being nearly the 
only witness to the entire of the matters now in question — is, that 
being at the helm from the time of leaving Kingstown until the 
collision, when he arrived at the fishing ground, he saw the three 
Ughts of the Tuscar between three and four miles off; he was 
steering east, the Tuscar west, and end on. He saw her change 
her course when half or a quarter of a mile off, and when on his 
(the Margaret's) port quarter, and port to go n.w., he (Oliver) 
shouted to the crew below for the lantern, which it was the habit 
to keep below until required. The boy brought it up with a 
small lighted candle in it, of about ten to the pound. That was 
about ten minutes before the collision, and it was then held by 
the boy over the trawler's port bow, burning bright. In seven or 
eight minutes after the steamer again altered her course, and 
starboarded, opening her three lights and following them (the 
trawler Margaret), the lantern being exhibited all that time. 
When the steamer had changed her course the second time, he 
(Oliver) called to the skipper to bring up the torch (afterwards 
called the flare-up), which was held over the port side of the 
Margaret, amidships, for two or three minutes before the collision. 
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^rtide «. The skipper shouted to him to hard a-port, but na sooner was the 
helm up than the steamer, which had been coming on at a rapid 
pace, ran into her abaft the rigging on the port side, and in a few 
minutes she went to the bottom. Now, this evidence, corro- 
borated as to the latter part by the skipper and boy, if otherwise 
credible, supports the petition. But the defendants present a 
very different view of the case. All their witnesses, without varia- 
tion, depose that between 5 and 6, o'clock that morning, the steamer, 
on her voyage from Glasgow for Waterford, was on her proper 
course down channel for the latter, viz., s.w. and s. J 8., and 
about one mile off Lambay, the master, second mate, with the 
look-out and man at the wheel, on the bridge, when the master, 
observing the lights in the fleet of trawlers right ahead, ordered 
to starboard, so as to keep outside of them, and to keep the 
vessel more to the southward, and the steamer was kept so 
accordingly for about ten minutes. Then, when all the lights 
were seen broad on her starboard beam, the master ordered the 
helm a-port, and brought the steamer up to her original course. 
She was then carrying a topsail, and going about ten knots. 
Nothing was seen ahead, and she continued on that course for 
about three or four minutes, when the collision occurred. About 
one minute before it the master and the look-out, with the two others 
on the bridge, all at the same moment of time, saw a small light 
about half a point on their starboard bow, about their ship's 
length off. The master at once ordered hard a-starboard, and 
jumping to the speaking trumpet^ called down to the engine- 
room, * Stop her, back her full speed.' But the order was scarce 
out of his mouth when, looking round, he saw the steamer run 
right into the trawler amidships on her port side, the trawler 
having been only then seen when right under the steamer's bows. 
These two narratives as to the course and the changes of course 
of the steamer differ very materially, but there happily exist in 
the case certain tests by which the Court, since it cannot reconcile, 
may, at all events, decide between them ; namely, the admitted 
fact of that fleet of trawlers being on the fishing grounds ; the 
undeniable duty thereby imposed upon the steamer to keep clear 
of them, the steamer being on her usual trip from Glasgow to 
Waterford ; and, lastly, her course being for that trip southerly 
and not westerly, and her log as well as evidence showing it to 
have been s.w. and i s. Reliance, therefore, can scarcely be 
placed upon Oliver's evidence, that she was steering west when he 



Digitized by 



Google 



RULE OF THE ROAD. 47 

first made her out ; for she at that time was undoubtedly on her Article 6. 
course, as the two changes in it observed by him — and but two " 

changes, by admission of all parties, were made in it — took place 
after he had first seen her; nor can it be credited that the 
steamer, had she been on a westerly course, would have pursued 
it, as by so doing she would have been brought in amongst the 
trawl fleet, which it was her duty and her determination to avoid ; 
and still less can it be reconciled that when on the Margaret's 
port quarter she (the steamer) ported to go N.w., still more 
amongst them. But this latter statement is to be noticed for 
another reason, namely, that it was upon her so porting the 
boy was called to bring up the lantern, and to hold it over the 
Margaret's bows, which he did for seven, or eight minutes. Now, 
the Court cannolj conceive any possible reason for such being 
done, as the natural consequence of that port helm was to bring 
the steamer altogether out of the way, and it did bring her out of 
the way of the trawler upwards of a mile, according to the 
steamei^s rate of going. Had the steamer been meeting or 
crossing the trawler's course, then, indeed, the light would have 
been necessary in order to avoid the chance of a collision. With 
such views the Court cannot but prefer to credit the statement of 
the steamer on these points. But now the evidence moves for- 
ward to the actual crisis of these occurrences. Both parties agree 
that it was after the second of the two changes in the steamer's 
course — a change, by the by, which the petitioner called star- 
boarding, but which beyond all reasonable doubt was porting — 
the collision, which then became imminent, occurred. Both 
parties agree that it took place in about three minutes after that 
change. The steamer, by the admission of the petitioner, had 
her proper regulation lights all burning, in accordance with the 
statute. The trawler, be it kept in recollection, a fiill-decked 
sailing vessel of 41 tons, confessedly had them not, in violation 
of the same statute. NoWj I come to the provisions of that 
statute, which have been in] this instance so totally disregarded, 
namely, the 5th and 6th Articles of the Regulations for Prevent- 
ing Collisions, issued in pursuance of the Merchant Shipping 
Amendment Act, 1862, by an Order in Council of January, 1863. 
The 5th Article makes it obligatory on sailing ships under way 
or being towed, to carry the same lights as steam ships under 
way, with the exception of the white mast-head lights, which they 
are not to carry. The 6th Article enacts — * That whenever the 
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ArUele 9. green and red lights cannot be fixed, these lights shall be kept 
upon deck on their respective sides of the vessel, ready for instMit 
exhibition, and shall, on the approach of or to other vessels, be 
exhibited on their respective sides in sufficient time to prevent 
collision, in such manner as to make them most visible, and so 
that the green light shall not be seen on the port side, nor the 
red light on the starboard side.' Taking, for granted then, tha<^ 
from her small tonnage and her occupation as a fishing vessel, the 
trawler found it difficult or injurious to the handy working of her 
fishing gear, in compliance with the 5th Article, to have her 
lights fixed, she has, at all events, violated the 6th one in not 
having kept the green and red lights on deck on the respective 
sides of the vessel, ready for instant exhibition. Now, in 
such case, the law has expressly enacted, that in every case of 
collision, if it appears to the Court by which such collision is 
tried that the violation of these regulations as to lights has con- 
tributed to such collision, the ship which has been guilty of that 
violation shall be deemed to be in fault, except it is shown to the 
satis£Etction of the Court that the circumstances of the case 
made a departure from the regulation necessary. Now, the 
Court, in the case before it, has diligently examined the evidence 
to ascertain if such justifying circumstances rendered any de- 
parture from the regulation on the part of this trawler necessary, 
and has found none, except a wholesale and continued violation 
of the regulation in question on the part of these trawlers could 
be surmised as such ; in other words, that the illegal act of the 
many could justify the illegal act of the one. Such can never be 
tolerated by the law, which requires obedience, and punishes its 
violation ; for even in cases where no collision occurs, it has made 
the carrying of any lights, except those in accordance with these 
regulations, a misdemeanor in the master or owner of the ship 
carrying such forbidden lights. In this case, where from its 
peculiar and disastrous circumstances — for life as well as property 
has been lost in this collision — the Cdhrt has dwelt with perhaps 
too minute a detail, but, let it be hoped, not uselessly ; and, in 
the hope and perhaps expectation of a good result, will now 
conclude these observations with reading from the Juliana the 
emphatic exhortations, in a case very similar to this, of the 
eminent Judge of the High Court of Admiralty of England. 
* I wish I could use any terms strong enough to induce those 
who navigate vessels round the coasts to believe that they 
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must pay attention to this Act of Parliament. I regret that Article 6. 
on so many occasions the Court has seen how this Act of Par- 
liament has been disregarded* Many cases have been made 
to turn upon the point, the omission to hoist these lights 
when another vessel has been seen approaching. Then comes 
another question — ^whether that omission was or was not the 
occasion of the collision. On such questions it is difficult to come 
to a safe conclusion; but ikere is one conclusion to which the 
Court can come — namely, that the safeguard which the legislature 
intended to provide has been neglected. I do hope that this, 
amongst other instances, may be a warning to all those concerned 
in shipping matters, that they must attend to the provisions of 
the Act of Parliament ; for, if they do not, and their vessels are 
ever run down, they can neither recover in this court or in any 
court whatever.' The case of the trawler, however, not contending 
against all these positions, is, that he did exhibit sufficient lights, 
and, accordingly, in support of that averment, his evidence is, 
that for the seven minutes subsequent to the first change in the 
steamer's course, he exhibited over his port bow the lantern light ; 
for the next three minutes which elapsed to the collision, he 
exhibited the torch, or flare-up light. Now, it is to be observed 
that in the article in which he alleges the light exhibited during 
these last three eventM minutes, the torch, or flare-up light, only 
is stated to have been held up ; and as to the lantern light stated 
in the evidence alone as exhibited then also, there are grave 
doubts in the mind of the Court that it could then have been 
held up in any efficient manner, so as to have shed a light of any 
force or continuity. The defendants alleging that there were no 
proper lights or lights in proper time exhibited, deny that any 
light whatever was visible or seen by them until one minute 
before the collision, and when all their efforts to avoid it were 
unavailing, because too late. Now, it is not contended by the 
petitioner that the flare-up (the fresh light brought up by the 
skipper) was exhibited until two or three minutes before the 
collision. But, as the skipper states that when he then came on 
deck the steamer was one quarter of a mile off, she must have 
traversed that space in one minute and a half, as her rate of speed 
was 10 knots. It is evident that the flare-up was not exhibited 
sooner than one minute and a half before the collision — ^too late 
to warn any approaching vessel of their vicinity. On the other 
hand, the trawler attributes the collision to the Tuscar not having 
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Artiete 6. Blackened her speed, and to not haying stopped and reversed, and 

to not having kept out of her way. But it is in proof that these 

latter were all attempted by the Tnscar, and, for the reason 
assigned, were unsnccessAil. Her speed, carrying a topsail, was, 
it appears, 10 knots. It will, therefore, be a question for the 
assessor, whether it might not have been prudent, and if prudent, 
then necessary, for her to have done so, since by having resumed 
her original course she drew more inshore, and ran the chance of 
meeting some straggling vessel, as in fact did happen. At the 
same time, every due allowance must be made for the humsme 
caution the master of the Tuscar did manifest in altering his 
course, and keeping out further south for ten minutes, — and 
whether, therefore, when he resumed it, he had not reasonable 
grounds for believing that he had left all the trawlers on his 
starboard beam, and safe astern of him. Under all those circum- 
stances, then, I will ask you, gentlemen, the following questions: 
— First Do you consider that the violation of the 6th Article of 
the Begulations by the trawler has in any way contributed to the 
collision ? Second. Do you consider that the lights exhibited by 
the trawler were exhibited in sufficient time to prevent collision, 
and in such a manner as to make them most visible? Third. 
Do you consider that the steamer, as a matter of precaution, 
should have slackened her course? Fourth. To what do you 
attribute the collision ? Fifth. To which vessel, or to both, do 
you attach the blame ? " 

Judge Kelly then retired with the assessors into chamber to 
deliberate on these questions, and they returned into court within 
the hour. 

Judge Kelly: "We have all concurred in the following answers 
to the proposed questions : — To the first : Most decidedly we do. 
Second : We do not. Third : We think, that, under the circum- 
stances, the steamer was justified in keeping up her speed. 
Fourth : To the non-observance of Admiralty Eegulations, Art. 6, 
by the trawler, and to the insufficiency of the lights exhibited by 
her, both as to time and manner of exhibition. Fifth : To the 
trawler alone. I therefore dismiss the petition." 

Dr. Corrigan addressed the Court that the petition might be 
dismissed without costs, when 

Dr. Todd informed the Court that the Clyde Shipping Com- 
pany, the defendants, had authorised him to say they would not 
ask the costs. 
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The Court then dismissed the petition, but without costs. Article 6. 

Advocates for the petitioner— Dr. Townsend, Q.C., Dr. Corri- 
gan, and Dr. Boyd; proctor, Mr. Doran. For the defendants — 
Dr. Todd, Dr. Elrington, and Dr. Seeds; proctor, the Queen's 
Proctor. 

Assessors : Commander Wood, R.N., and Lieutenant Warren, 
R.N.R.— Adm. Ct. Dub. Feb. 5, 1866, Ir, T. 
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ARTICLE SEVEN. 



Article 7. ShipSy whether steam ships or sailing shipSy when 
at anchor in roadsteads or fairways^ shall exhibit 
where it can best be seen, but at a height not exceed- 
ing twenty feet above the hull, a white light in a 
globular lantern of eight inches in diameter, and so 
constructed as to show a clear, uniformy and unbroken 
light visible all round the horizon, and at a distance 
of at least one mile. 

" The Flora MacdomU v. The Palestine:' 

This was a suit promoted by the schooner Flora Macdonald, 
99 tons, from Perth, with potatoes, for London, against the brig 
Palestine, 160 tons, from Newcastle, coal laden, for London, to 
recoTer for the loss arising from a collision off the Gunfleet 
Light, East Swin, between 10 tm. and 11 PJi. on the 12th of 
December, 1863. The schooner stated the wind as wjf.w., and 
the night as clear, starlight, but hazy on the horizon ; the brig 
represented the former as n.w., the latter as dark, but clear. The 
case for the Flora Macdonald was, that at the period in question 
she was lying at anchor, exhibiting the light which had been her 
usual anchor light previously to the regulations regarding lights 
contained in the Merchant Shipping Act Amendment Act, 1862, 
coming into force, her other anchor light having been taken down 
to be trimmed shortly after 10 p.m. ; that she was brought up by 
her port anchor and chain, with her helm lashed hard a-port ; that 
the brig, which had been gradually approaching her on her port 
bow, ran into her, striking her on the port bow with her (the 
brig's) port bow, carrying away two stanchions, the mainrail and 
jibboom, and doing her other considerable damage. The Palestine 
pleaded that she was proceeding close-hauled on the starboard 
tack, heading w.s.w., making two knots, exhibiting the Admiralty 
regulation lights, when a small flickering light, which immediately 
disappeared, was seen nearly ahead, distant from 100 to 200 
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yards, and immediately thereupon her helm was put hard a-port, Article 7. 
and her jib and staysail sheets were slacked, and her fore braces " 

eased; but, notwitiistanding, the vessels struck, owing, as she 
(the brig) contended, to the absence of a proper light on board 
the schooner. 

The Court was assisted by Captain Were and Captain Lambert. 

Dr. Deane, Q.C., and Mr. Potter, appeared for the plaintiffs ; 
Mr. Brett, Q.C., and Mr. E. C. Clarkson, for the defendants. 

The Court, addressing the Elder Brethren, said : " Gentlemen, 
the Merchant Shipping Act Amendment Act, after speaking of 
the regulations as to lights, and that they shall be published, 
says: — *A11 owners and masters of ships shall be bound to take 
notice of all such regulations as aforesaid, and shall, so long as 
the same continue in force, be bound to obey them, and to carry 
and exhibit no other lights, and to use no other fog signals, than 
such as are required by the said regulations ; and in case of wilful 
default^ the master, or the owner of the ship, if it appear that he 
was in such fault, shall, for each occasion upon which such 
regulations are infringed, be deemed to be guilty of a misde- 
meanor.' Therefore the state of things is this : it is admitted 
on all hands that the proper light was not carried on the present 
occasion ; that there was no justification for it, because it is not 
pretended the proper light might not have been put up a short 
time after the other was obscured. It is quite clear from the 
evidence in this case, that the master has been guilty of that very 
misdemeanor pointed out by the statute. Without commenting 
upon the 298th section of the Merchant Shipping Act, I am of 
opinion that the onus prolandi rested upon the party proceeded 
against, there having been a collision vrith a vessel at anchor, to 
show where the fault lay ; and if the presumption of law, that 
the fault lay with those that violated the law, is not carried out, 
it must be by showing that the circumstances rendered the ap- 
plicability of that section improper upon that occasion. This 
does not appear to have been a peculiarly dark night, and, looking 
at the evidence from the lighthouse, which is trustworthy, it was 
not. It will be for you to say whether or not the plaintiffs have 
rebutted the presumption of law, viz., that the collision was 
occasioned by the want of a proper light, or whether you are of a 
contrary opinion." 

The Court and Elder Brethren having retired for consultation, 
upon their return, 
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Aiiide 7. Dr. Lushington said: — " The gentlemen with whose assistance 

I have been favonred are of opinion that this collision is to be 

attributed to those who ran into the vessel, and not to those who 

hoisted the light."— Adm. Ct., M. E. Nov. 12, 1864. 

See the case of **Th$ City of Parish under Article 8, page 15, 
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ARTICLE NINE. 

Open fishing boats and other open boats shall not Artieie 9. 
he required to carry the side lights required for other 
vessels; but shall, if they do not carry such lights, 
carry a lantern having a green slide on the one side 
and a red slide on the other side, and on the 
approach of or to other vessels, such lantern shall be 
exhibited in sufficient time to prevent collision, so that 
the green light shall not be seen on the port side, nor 
the red light on the starboard side. 

Fishing vessels arid open boats vjhen at anchor, or 
attached to their nets and stationary, shall exhibit a 
bright white light. 

Fishing vessels and open boats shall, however, not 
be prevented from using a flare-up in addition, if 
considered expedient. 

" The Bolert and Ann v. The Lloyds:' 

This was an action brought on behalf of the owners of the late 
fishing-smack Robert and Ann, 82 tons, from Bamsgate, on a 
fishing voyage for the North Sea, against the Norwegian brigan- 
tine Lloyds, 155 tons, from Porsgrund, timber laden, for Truro, 
to recoyer for a total loss, resulting from a collision between them, 
about 9 TM. on the 25th of January, 1864, in the North Sea. 
For the smack the wind was stated as w. by s., for the brigantine 
as W.S.W. ; and it was agreed that there was a dense fog. The 
petition of the plaintiffs set forth that the tide was first quarter 
flood, and the smack was heading B. and by w., dragging her 
trawl gear, and going through the water at one knot per hour, 
under mainsail, foresail, and jib, a fleet of smacks being near her 
with their trawls down, and bumingn'.a bright light in a globular 
lantern on the companion, two fe^.^bbve her rails, two of her 
crew being stationed forward to keep a look-out and ring the 
bell, the mate being also on deck, continually engaged in taking 
soundings, when she was suddenly run into by the brigantine, 
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Article 9. which was sailing with all sail, except her gaff topsail, set ; that 
no fog-horn was used by the brigantine, which ran stem on into 
the smack's port bow, the crew of which jumped on board the 
Lloyds, but then returned to the smack, and after saving part of 
their effects, the water coming over the smack's cabin floor, they 
again boarded the Lloyds, and the smack finally disappeared, and 
has not since been heard of. The answer for the Lloyds, on 
whose part a cross action was brought, pleaded that she was 
heading n.w. J w., making three to four knots, carrying her 
coloured regulation lights, her crew keeping a vigilant look-out, 
and the fog-horn being constantly sounded, when the smack 
suddenly became visible through the fog, about two ship's lengths 
off, and nearly right ahead of her, whereupon the brigantine's 
helm was put hard to port, but directly afterwards the port side of 
the smack, just about the rigging, struck the stem and port bow of 
the Lloyds. The witnesses on both sides were examined vivdvoce. 

The Court was assisted by Captain Were and Captain Fenwick. 
Dr. Deane, Q.C., and Mr. E. C. Clarkson, appeared for the Eobert 
and Ann ; the Queen's Advocate and Dr. Spinks for the Lloyds. 

The Court, addressing the Elder Brethren, said ; ** Gentlemen, 
the present question for our decision is, which of these two vessels 
was to blame. By the 28th sec. of the 25 & 26 Vict. cap. 63, it 
is enacted, that * in case any damage to person or property arises 
from the non-observance by any ship of any regulation made by 
or in pursuance of this Act, such damage shall be deemed to have 
been occasioned by the wilful default of the person in charge of the 
deck of such ship at the time, unless it is shown to the satisfaction 
of the Court that the circumstances of the case made a departure 
from the regulation necessary.' The effect of that would be that, 
presuming a case to occur, falling within the terms of the 28th sect., 
if the master was in charge of the deck, and he was presumed, 
under this section, to be in fault, of course the owners would be- 
come responsible for that damage ; and so it would be with regard 
to the mate, or any other person who could be named as a servant 
of the owners — ^they would be responsible ; but it leaves untouched, 
and very properly so, the case of a pilot. Now, the 29th sect, 
says — * If in aaj case of collision it appears to the Court before 
which the case is tried that such collision was occasioned by the 
non-observance of any regulation made by or in pursuance of this 
Act, the ship by which such regulation has been infringed shall be 
deemed to be in fault, unless it is shown to the satisfaction of the 
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Court that the circumstances of the case made a departure from Artida 9. 
the regulation necessary.' We hare, then, two inquiries — first, we 
must inquire whether there has been the non-observance of any 
regulation prescribed by the Act of Parliament, applicable under 
all the circumstances of the case ; and, secondly, if there has been 
any such non-observance of the regulations, whether the collision 
was occasioned thereby. We will take the points as to the lights 
and fog signals. By Article 9 of the Merchant Shipping Act 
Amendment Act, open fishing boats and other open boats are not 
required to carry side lights, but a light of a certain description, 
green on one side and red on the other. Undoubtedly the fishing 
smack in the present case had not a lantern of this kind, and, 
therefore, if it was an open fishing-boat she did not comply with 
this regulation — * Fishing vessels -and open boats, when at anchor 
or attached to their nets, and stationary, shall exhibit a bright 
white light.' No doubt this is applicable to the present vessel. 
She was a fishing vessel, though not at anchor. These are the 
pressing words, * attached to their nets, and stationary, shall ex- 
hibit a bright white Hght.' The argument of Her Majesty's Ad- 
vocate upon this is somewhat to this effect : — * This is not a case 
where you ought to have carried a white light at all, but it is a 
case in which you ought to have carried coloured lights; and if it 
is a case in which you ought to have carried coloured lights, you 
did not do it, and are, therefore, to blame. But I should wish to 
bring to your very particular consideration the meaning of these 
words — * attached to their nets, and stationary.' Do you con- 
sider, in ordinary circumstances, a fishing vessel, having the trawl 
attached to it, generally speaking, is in a state of locomotion or 
stationary ? And if you should be of opinion that when a vessel 
is simply dredging, or scarcely in motion, or only that degree pf 
motion which is indispensably necessary to fishing, are you of opinion 
that the circumstances of this case are different ? I should observe 
to you, that the circumstances of this case require consideration, 
and they were very properly brought to your attention by Her 
Majesty's Advocate, for he said — and truly said — *that in the 
petition, it was stated that the smack was dragging her trawl gear, 
and going through the water at the rate of about one knot per 
hour, under mainsail, foresail, and jib,' and that she had, at that 
time, the tide running in the direction mentioned. A very im- 
portant question is — ^first, whether you are of opinion she was 
stationary within the meaning of this section j and, secondly, if 
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Artiol«9. yon Bhonld be of opinion that the objection raised by Her 
Majesty's Advocate is well founded, then whether it was the 
occasion of the collision or not. We must have both circum- 
stances in order to attach blame to the fishing smack. With 
regard to the fog-horn or bell, it stands thus — ^ steam ships and 
sailing ships, when not under way, shall use a bell.' If you are 
of opinion this vessel was under way, then she was wrong in 
using a bell ; but if you think she was, in point of fact, using 
your seamanlike knowledge, if I may use the expression — ^for we 
must not put a construction upon the words of the Act of Parlia- 
ment too severe, contrary to the habits ^id customs of nautical 
usage — if you think she was not under way, then she should 
have used a bell. The next point is — ^was it the occasion of the 
collision ? I may also ask you — ^was there or was there not a 
proper and good look-out on board the smack, and was she pre- 
pared or not for any emergency? As I understand the smack's 
case from the evidence, it is this ; that the master was in the hold 
sorting the fish ; that the mate was on deck, ^id a man looking 
out, and there was no one at the helm, that I can discover. 
Looking at the circumstances, they only saw this vessel, the Nor- 
wegian, which manifestly carried her lights, and was sounding her 
horn just before the collision ; and I must put it to you, whether 
you can draw, from these circumstances, any conclusion that there 
was a want of due attention in the look-out on board the smack. 
We now come to the case of the Norwegian vessel, and there can 
be no doubt, as an abstract proposition, that when a vessel is 
sailing in a dense fog, among a fleet of fishing vessels, she ought 
to use every precaution to avoid accidents. Now, first, as to the 
rate of sailing, it has been discussed, and Her Majesty's Advo- 
cate puts it at 3^ knots, while Dr. Deane argues it was between 
5 and 6 knots. You know the state of the wind and tide, and all 
the circumstances, and are infinitely better able than I am to 
draw deductions as to the rate she was going. If you think she 
was going at an improper rate, under all the circumstances, for 
that she would be to blame. It may be that both vessels were to 
blame, but that is a matter when we retire we will discuss." 

The Court and Elder Brethren having adjourned for consulta- 
tion, upon their return, 

Dr. Lushington said: **We are all agreed that the fishing 
smack was to blame, even supposing she was to be considered as a 
fishing vessel at anchor, for the light shown by her was not a 
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bright white light, as required, but an insufficient light, and not Article 9. 
placed in a proper position. Then, as to the other vessel, con- 
sidering the extreme density of the fog, and that it was the 
imperative duty of a vessel under sail amongst many fishing 
vessels to take the utmost precautions to avoid an accident, we 
think that blame is attributable to the Lloyds for navigating the 
vessel at so great a speed." — ^Adm. Ct. April 20, 1864, S. 6. 



" The Palmyra v. The Charles — Barge Case.^ 

This was an action to recover compensation for sinking the 
plaintiff's barge Charles, through the alleged unskilful navigation 
of the defendants' brig Palmyra, of Hartlepool. The defendants 
denied the negligence. 

Mr. Powell, Q.C., and Mr. Philbrick, appeared for the plaintiff) 
and Mr. Digby Seymour, Q.C., and l/fr. Murphy, for the de- 
fendants. 

Between 3 and 4 o'clock on the morning of the 7th of Sep- 
tember, 1864, the plaintiff's dumb barge was dredging for sand 
off Blackwall Point, and it was stated that she was lying within 
the low-water mark, the tide being two hours' flood. She had 
shown a light, which was placed on the windlass ; but it having 
been necessary to raise the anchor, the light was removed, and 
just at this period it would appear that the Palmyra was observed 
coming up the river close to the barge. It was stated that the 
men in the craft hailed the brig, but she came on and struck the 
barge on the port bow. The fluke of the brig's anchor caught the 
barge, and drove it on with the brig some 300 or 400 yards, when 
the sails of the vessel being put aback, the anchor came out of the 
barge, and the latter sank, the men getting on board the brig. It 
was urged, that had those on board the Palmyra used ordinary 
care, and had had a proper look-out, the barge might have been 
cleared. 

The defence was, that the men in charge of the barge had con- 
tributed to the accident by their own negligence, and could not 
recover. The pilot and mate of the brig were called, and they 
swore that she was navigating her proper course, that the barge 
was not within low-water mark, and that the collision would not 
have taken place if the barge had carried a light, in pursuance of 
the regulations. It was stated that the brig drew thirteen feet of 
water, and therefore could not have struck the barge in the part 
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Artide 9. of the river stated. Captain Tucker, one of the Harbour Masters, 
said it was the duty of the barge to have shown a light, whether 
at anchor or not. 

The Lord Chief Baron, in summing up, left the jury to say 
whether the plaintiff had made out his case ; for, before he could 
recover, they must be satisfied that the plaintiff's men had not 
contributed to the mishap by any act or omission of their own. 
If, by not showing a light, they had contributed to the accident, 
the defendants were entitled to a verdict. 

The jury, after some consultation, found a verdict for the 
plaintiff. 

The Chief Baron stayed execution, to enable the defendant to 
move the fiill Court upon a point raised, viz., whether the regular 
tions as to carrying lights applied to other than sea-going vessels. 
— Ct. of Exch.,M. E. December 16, 1865. 
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ARTICLE TEN. 

Fog Signals, 

Whenever there is fog, whether by day or night, 
the fog signals described below shall be carried and 
itsedy and shall be sounded at least every five 
minutes, viz. : — 

(a.) Steam ships under way shall use a steam 
whistle placed before the funnel, not less than eight 
feet from the deck 

(b.) Sailing ships under way shall use a fog horn. 

(c.) Steam ships and sailing ships when not under 
way shall use a bell. 



" The Hannah Park v. The Lena:' 

This was an action brought by the owners of the late brig 
Hannah Park, 259 tons, from Gronstadt, with wheat and lath- 
wood, for London, against the owners of the screw steam ship 
JLena, 875 tons, from Cronstadt, with a general cargo, for London, 
to recover for a total loss resulting from a collision between them 
in the Gulf of Finland, shortly before 4 a.m. on the 15th of Sep- 
tember, 1865. For the brig, the wind was represented as n.w. by 
N. to jerjf.w., and the weather as clear and fine, blowing fresh, 
strong sea; for the steamer, the former was stated as N.N.W., 
jmd the latter as blowing strong, with a heavy sea, and the night 
very dark. The case for the plaintiffs was, that the brig was 
steering from w. to W. J s., close-hauled on the starboard tack, 
exhibiting her regulation lights, brightly burning, when the mast- 
head light of the Lena was seen astern of her, distant three or four 
miles ; that the Lena approached, and brought both her side lights 
also into view, whereupon those on board the brig loudly hailed 
her, notwithstanding which she ran stem on into the brig's stem 
with such violence as to cause her to sink in about two hours. 
The defence of the Lena set forth, that she was steering s.w. by 
w. i w., and was proceeding under steam about eight and a half 
knots, carrying her proper lights, brightly burning, when the brig 
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Article 10. was descried six lengths ahead of her, no light of any kind being 
Tisible on board her to those in the steamer ; that upon the brig 
being seen, the helm of the steamer was put hard a-port, and her 
engines were stopped and reversed, but, nevertheless, the steamer's 
port bow came in contact with the brig's starboard quarter ; that 
after the collision the brig's crew boarded the steamer, and the 
brig sank after daylight. 

The witnesses on both sides were examined vivd voce. 

The Court was assisted by Captain Pigott and Captain Weller. 

Dr. Deane, Q.C., and Mr. E. C. Cl%rkson, appeared for the 
Hannah Park; Mr. Brett, Q.C., and Mr. V. Lushington, for the 
Lena. 

The Court, addressing the Elder Brethren, said : ** Gentlemen, 
there are three questions arising here — ^first, whether the collision 
was the result of ineyitable accident ; secondly, whether the steamer 
was solely to blame ; and, thirdly, whether the brig herself was 
to blame, either for omitting to show a lights or, after the collision, 
in consequence of neglecting to do that which was incumbent upon 
her to do for the preservation of the property. It is agreed that 
the steamer was following very nearly, though not precisely, in the 
wake of the brig ; and I will draw your attention to this regula- 
tion : — * Every vessel overtaking any other vessel, shall keep out 
of the way of the said last-mentioned vessel.' It is also provided, 
that the vessel which precedes shall keep her course* It is mani- 
fest, the collision having actually taken place, this regulation was 
not strictly complied with ; and, on behalf of the steamer, it is 
said she could not comply with it in consequence of the state of 
the weather, and the neglect of those on board the brig. The 
duty of proving that defence is, clearly, entirely incumbent upon 
the steamer. She must make out affirmatively it was impracti- 
cable for her, in consequence of such state of the weather, to have 
seen the brig in time to have avoided her ; and, moreover *than 
that, she must show that she was pursuing her course at that 
reasonable rate of speed, considering the state of the weather, that 
there was no impropriety of conduct in that respect which could 
avail against her. Eegarding the conflict of evidence as to the 
darkness of the night, undoubtedly it was very great^ and I do 
not know that I could render you much assistance in the con- 
sideration of that question. It would be wholly vain to read the 
evidence over, because you have taken a note of it, and you know 
there are persons who ought to be cognisant of the true state of 
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facts, and they have sworn directly contrary one to the other. You Artide 10. 
must say, gentlemen, whether you think it is proved satisfactorily 
to your minds, on the part of the steamer, that the master of this 
brig neglected his duty, and, not doing that which might have 
been done with facility and safety, occasioned the ultimate sinking 
of this vessel and the loss, bearing in mind also that you must be 
perfectly satisfied that the steamer has made out that case before 
you can find fault with the master of the brig in that particular." 

The Court and Elder Brethren then retired for consultation, 
and upon their return. 

Dr. Lushington said : " The steamer is solely to blame for this 
collision." 

Decree accordingly. — ^Adm. Ct. Nov. 20, 1865, S. 6. 

See also the case of The Rohert and Ann v. The Lloyds^ under 
Article 9, page 55, ante. 
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ARTICLE ELEVEN. 

Article 11. If two Sailing ships are meeting end on, or nearly 
end on, so as to involve risk of collision, the helms of 
both shall he put to port, so that each may pass on the 
port side of the other. 

" The Mary Ann v. The Delaware^ 

This was an action brought by the owners of the brig Mary 
Ann, 160 tons, from Holyhead, with railway iron, for Cardiff, 
against the owners of the barque Delaware, 352 tons, from Cardiff, 
coal-laden, for Genoa, to obtain compensation for damage sus- 
tained by reason of a collision between them about 9 p.m. on th^ 
5th of February, 1864, off the Nash Lights, m the Bristol 
Channel. The brig stated the wind as n.e., the barque as n. J e., 
and both represented the weather as fine and clear, and the tide 
as about half ebb. The Mary Ann's case was, that while pro- 
ceeding under two topsails, foresail, fore and main staysails, and 
trysail, close-hauled on the port tack, heading E.S.B., going four 
knots, and carrying her Admiralty regulation lights, the green 
light of the barque was seen one and a half to two miles off, 
about a point on her port bow ; that the barque kept on with her 
green light open, as if intending to pass to leeward of her, and 
she (the brig) continued her course, but that when the barque 
approached to within a short distance of her, the barque's red 
light suddenly came into view, and although those on board the 
brig hailed her, and the brig's helm was put down to ease the 
blow, or, if possible, ayoid the collision, the barque, nevertheless, 
under a port helm, ran into and with her stem struck the brig on 
the starboard bow, doing great damage. The case of the Dela- 
ware, on whose behalf a cross action was brought, was, that she 
was laying her fair channel course down w.n.w., making about 
seven knots, and exhibiting her proper lights, when the red light 
of the brig was seen about a mile off, and one point on her star- 
board bow, approaching in such a direction as to involve risk of 
collision, and thereupon she ported her helm, whereby she was 
brought close to the wind, but that the brig improperly star- 
boarded, threw herself across her (the barque's) bows, which, with 
her stem, struck the Mary Ann's starboard bow, doing the mis- 
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chief complained of. The witnesses on both sides were examined Article 11. 
vivd voce. ^^^ 

The Court was assisted by Captain Farrer and Captain 
Lambert. 

Dr. Deane, Q.C., and Mr. E. C. Clarkson, appeared for the 
Mary Ann ; the Queen's Advocate and Mr. V. Lushington, for the 
Delaware. 

The Court, addressing the Elder Brethren, said : " Gentlemen, 
this case appears to me to divide itself into two questions — first, 
as a matter of fact, what was actually done, and what did take 
place, upon the occasion of the collision ; and, secondly, whether 
the rules which have been laid down under the authority of Par- 
liament apply to the case, and whether they have been violated. 
Now, the case which is set up on behalf of the vessel which is 
plaintiff is by cross action, and therefore we shall have to look at 
the bearings on every side, and have to determine whether one 
party was to blame, or whether they both were to blame, accord- 
ing to the facts and the law of the case. The plaintiff's state- 
ment is, that at the time in question the green light of the 
barque was seen at about a distance of one and a half to two 
miles, and about one point on the port bow ; that the Delaware 
was proceeding with the wind free, and kept on a course with her 
green light only open, as if intending to pass to leeward of the Mary 
Ann, which vessel was accordingly kept close to the wind, on the 
port tack, but that when the Delaware approached to within a 
short distance of the Mary Ann, the red light of the Delaware 
suddenly came into view, and, although she was loudly hailed 
from the Mary Ann to keep away, and the helm of the Mary Ann 
was put down to ease the blow, yet the collision took place. 
According to this representation, if I understand it, it is this, that 
the Mary Ann, which was proceeding up Channel, and steering 
in a direction of E.S.E., descried the green light only, and as I 
presume, acting — assuming the fact to be so — upon the con- 
viction that it would not be right to port and run into the 
green light, she continued her. course, and then blame is 
imputed to the other vessel for having kept on in that same 
direction, W.N.W., until suddenly she ported, when it was too 
late to avoid the collision, and that the only measure which 
could be adopted on the part of the Mary Ann was to do that 
which she did — ^put her helm down, or, in x)ther words, starboard. 
You will have to consider, gentlemen, whether these facts are 
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Article 11. proYcd OF not ; and you will bear in mind, what has now become 
of great importance, these new rules which are now established by 
authority of Parliament. The new rule which appears to me to 
apply — and I entertain very little doubt that it does apply — ^is 
the 11th: — *If two sailing ships are meeting end on, or nearly 
end on, so as to involye risk of collision, the helms of both shall 
be put to port, so that each may pass on the port side of the 
other.' I cannot but think, according to the statement which is 
made on both sides, and according to' the eyidence, that in all 
probability these two ships were clearly meeting each other 
within the meaning of this 1 1th Article. No doubt, as the course 
of the one was represented to have been B.S.E., and the other 
W.N.W., they would be courses directly opposite to each other ; 
but even if they were not directly opposite to each other, it 
appears to me the two vessels were really meeting nearly end on. 
If this was the state of things, it would follow this law ought to 
be obeyejd, unless there were circumstances in the case which 
would excuse either party, or both parties, fix)m complying with 
the directions given in this 11th Article. And that brings us at 
once to the 19th Article : — *In obeying and construing these 
rules, due regard must be had to all dangers of navigation.' 
There were no special dangers of navigation in this case ; the 
vessels were out in the open sea, and it was a fine night — * and 
due regard must also be had to any special circumstances which 
may exist in any particular case, rendering a departure from the 
above rules necessary, in order to avoid immediate danger.' This 
is a very stringent regulation. Parties will be excused from 
obeying the 11th Article if there exist special circumstances which 
render a departure from the rules not only necessary, but neces- 
sary in order to avoid immediate danger. Then, were there any 
special circumstances in the case of the Mary Ann which would 
justify her in not complying with the regulations contained in 
the 11th Article ? The only circumstance which strikes me as at 
all applicable to this case is, her having seen, in the first instance, 
according to her own statement, if you believe it to be true, the 
green light ; but, whether or not^ these two vessels approaching 
each other, and descrying each other at the distance of a mile and 
a half at least the one from the other, and simply seeing the 
green light at such a distance, would render it necessary, in order 
-to avoid immediate danger, not to port, is a matter for your con- 
sideration much more than mine. If you are of opinion that the 
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statement of the barque is correct, it would certainly appear to Article 11. 
me that she was perfectly right in porting, and the other vessel 
was perfectly wrong in starboarding ; but then the facts are in 
direct contradiction with each other. As to the contested point 
in the case — the evidence as to the state of the wind — ^you will 
have, of course, to take that into your consideration." 

The Court and Elder Brethren having retired for consultation, 
upon their return, 

Dr. Lushington said : *^ I am advised by the gentlemen whose 
assistance I have, and that advice I entirely concur in, that the 
Delaware is solely to blame for this collision." — ^Adm. Ct. March 
10, 1864, M. R. 

« The Kezia v. The Elka^ 
This was a suit brought by the brig Kezia, 158 tons, from 
Blyth, coal-laden, for Boulogne, against the brig Eliza, 202 tons, 
from Newcastle-on-Tyne, coal-laden, for Havre, to obtain com- 
pensation for damage sustained by reason of a collision occurring 
between 10 and 11 A.M., on the 28th of January, 1864, off the 
South Foreland. The Kezia stated the wind as W.N.W., the Eliza 
as w. by n., and it was agreed that the weather was clear. The 
case of the Kezia was that, being under single-reefed topsails, 
close-hauled on the port tack, heading about n. \ w., the tide 
being about half ebb, running strong, standing in for the land to 
bring up, and going through the water at 1 J knot, the Eliza was 
seen two or three miles off, on her lee bow, coming down Channel 
on the starboard tack, so that she would have passed clear astern 
if both vessels kept on ; that she (the Kezia) continued her course, 
and her hands proceeded to take in and stow the maintrysail, but 
that the Eliza, when broad on her lee bow, a short distance off, 
and steering all clear astern of her, ported her helm, and came up 
directly towards her (the Kezia), and diortly afterwards ran stem 
on into that vessel's lee mainrigging, knocking her mainmast into 
three pieces with her (the Eliza's) bowsprit, staving in her side, 
and doing great damage. The statement of the Eliza, on whose 
part a cross action was brought, set forth that she was standing 
S.W. by B., close-hauled on the starboard tack, the tide about half 
ebb, running at from two to three knots, and that she was making 
about four knots through the water, when the Kezia was perceived 
about a mile off, two and a half to three points on her port bow, 
on the port tack, approaching ; that she (the Eliza) kept on close 
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Article 11. to the wind till a collision was inevitable, when her helm was put 
hard to port to ease the blow, but almost immediately afterwards 
the vessels came in contact, the Eliza's jibboom taking the Kezia's 
foresaiL The witnesses on both sides were examined vtvd voce. 

The Court was assisted by Captain Redman and Captain Bayly. 

The Queen's Advocate and Mr. V. Lushington appeared for the 
Kezia ; Dr. Deane, Q.C., and Mr. E. C. Clarkson, for the Eliza. 

The Court, addressing the Elder Brethren, said: "Gentlemen, 
this collision took place in fine weather and daylight, and no 
doubt it could only have so taken place in consequence of blame 
to be attached to one or both of the parties ; and, there being a 
cross action, it will be necessary for us to determine whether this 
collision was brought about by one or both of these parties. The 
first consideration which I think it necessary to address to you 
is one arising from the new rules now established by authority 
of Parliament, and which, of course, are binding upon all her 
Majesty's subjects— binding upon all those navigating the seas, 
and binding upon us who have to adjudicate upon questions of 
this description. The first question I have to submit to you is, I 
think, one of considerable importance in this case — viz., under 
which of these articles do you consider these two ships are to be 
brought ? The 11th Article is, * If two sailing ships are meeting 
end on, or nearly end on, so as to involve risk of collision, the 
helms of both shall be put to port, so that each may pass on the 
port side of the other.' That article applies to all sailing ships 
that are meeting, whether they are close-hauled or not close-hauled, 
and it is imperative upon all ships so meeting to put their helms 
to port, in obedience to this rule. But were these vessels meeting, 
or were they crossing ? That is a question, as it appears to me, 
of very great importance for your solution. I do not know that 
it is possible to find anywhere — indeed I am certain it is not pos- 
sible to find anywhere — any definition of the word * meeting* 
and the word 'crossing.' It is clear the legislature intended 
different rules to apply to vessels meeting and vessels crossing. 
If you should be of opinion, from the facts of the case, and the 
way the vessels were approaching antecedent to the collision, that 
they were meeting end on, so as to involve the risk of a collision, 
then it is abundantly clear that neither of the vessels complied 
with the directions contained in the 11th Article, and both would 
be to blame for not porting in time ; but if you should be of a 
contrary opinion, and think that the facts of the case do not bring 
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it within the limits of the 11th Article, but within the limits of Article 11. 
the 12th Article, then different considerations apply. You will ' 
observe the words of the 12th Article are — * When two sailing 
ships are crossing, so as to involve risk of collision, then, if they 
have the wind on different sides, the ship with the wind on the 
port side shall keep out of the way of the ship with the wind on 
the starboard side, except in the case in which the ship with the 
wind on the port side is close-hauled, and the other ship free.' 
Now, it is clear from the facts of the case, that the vessel which 
had" the wind on the port side was required by this rule to keep 
out of the way, because she was close-hauled and the other ship 
was not. * But if they have the wind on the same side, or if one 
of them has the wind aft, the ship which is to windward shall 
keep out of the way of the ship which is to leeward.' I do not 
think that, in any degree, applies to this case. These two ships 
are approaching each other, and let us take it for a moment that 
they fall within the provisions of the 12th Article. If you think 
the case comes within the 12th Article you will have to determine 
whether the two ships would have passed free, and there would 
have been no collision if nothing had been done. If you should 
consider that the Kezia was justified, in keeping her course, that 
there was no necessity for her to alter her helm to avoid the col- 
lision, and that the Eliza, from mistake, misapprehension, or want 
of due caution, improperly ported her helm at the last, and so 
brought about the collision, then, of course, she is to blame ; but 
if you should think there was a real risk of collision from the way 
these vessels were approaching each other, then it is equally clear 
that the Kezia did not do her duty, for she did nothing to avoid a 
collision in any way whatever, though it was incumbent upon her 
to have got out of the way. Eeliance has been placed on the 
mode of collision, which you will consider, as also whether there 
was a want of look-out on board the Kezia." 

The Court and Elder Brethren having retired for consultation, 
upon their return. 

Dr. Lushington said: "We are all agreed that the Eliza is 
solely to blame for this collision." 

Decree accordingly in both actions, — Adm. Ct. March 17, 1864, 
S. G. 
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" The Kezia v. The Victoriar 

This was an action brought for the owners of the late schooner 
Kezia, 54 tons register, from Portland, laden with stone, for 
London, against the brig Victoria, 161 tons, from Shields, coal- 
laden, for Rouen, to recover for a total loss occasioned by reason 
of a collision, about 7 p.m., on the 9th of March, 1864, off 
Dungeness. The schooner stated the wind as n. to n. by w., the 
brig as njt.w., and it was agreed that the weather was rather 
hazy, the tide being slack ebb. The case for the plaintiffs Ivas, 
that the schooner was under mainsail, boom foresail, topsail, top- 
gallantsail, forestaysail, and second jib, close-hauled on the port 
tack, heading about n.b. by e., and making about 4^ knots, 
carrying her proper regulation lights, when the green light of the 
brig was seen about one point on her starboard bow, distant half a 
mile ; that the brig, which had the wind free, was coming rapidly 
in a course nearly opposite, so as to involve risk of collision ; that 
the schooner's helm was thereupon put hard a-port ; but those on 
board the brig did not duly port her helm, and the brig with her 
stem and port bow struck the schooner on her port side, doing 
her so much damage that she sank in a few minutes, her master 
and crew boarding the brig. The defence of the Victoria, on 
whose part a cross action was brought, represented that she was 
steering w.s.w., going at the rate of six to seven miles an hour, 
exhibiting her proper lights, when the red light of the schooner 
was perceived about two points on her port bow, half a mile off, 
whereupon she ported her helm to give the schooner as wide a 
berth as possible; that the crew of the brig watched the red 
light, which soon disappeared, and the green light came into 
view, whereupon the brig's helm was put hard a-port, and the 
schooner was hailed, but that the schooner opened her red light 
again, just to windward of the brig's bowsprit, and almost imme- 
diately afterwards the vessels struck; and it was then alleged 
that the Kezia, when well on the port bow of the Victoria, star- 
boarded her helm, and when too late, again shifted her helm, and 
ported it, and directly ran with her stem and port bow into the 
port hawse-box of the Victoria ; which allegation was denied by 
the owners of the Kezia. Witnesses on both sides were examined 
vivd voce. 
The Court was assisted by Captain Owen and Admiral CoUinson, 
Mr. Brett, Q.C., and Mr. E. C. Clarkson, were counsel for 
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the Kezia ; Dr. Deane, Q.C., and Mr. Lushington, for the Article 11. 
Victoria. ' 

The Court, addressing the Elder Brethren, said : " Gentlemen, 
in all these cases now it becomes incumbent upon the Court to 
consider whether the circumstances which are detailed in evidence 
bring the case within any of those special articles wliich have 
been laid down by Government. Upon the present occasion it 
appears to me that there is no real dispute upon this point, and 
that, in point of fact, the 11th Article, which states the facts, is 
exactly the same as what the old law of the sea used to be, and it 
is this : — * If two sailing ships are meeting end on, or nearly end 
on, so as to involve risk of collision, the helms of both shall be 
put to port, so that each may pass on the port side of the other.' 
If you are of opinion that these two vessels were nearly meeting 
end on, and that there was a risk of collision, then, of course, it 
would follow that the helms of both these vessels ought to have 
been put to port as soon as was convenient. I may be wrong, 
but this was the position laid down by Mr. Clarkson when he 
stated the different courses the vessels were pursuing, as within 
one point of direct end on, and it does not seem to me that point 
was disputed in any way on the other side; therefore you will 
form your judgment whether it was not the duty of both vessels, 
when they approached each other, to port. The next question is 
— ^what did they do ? Now, not only can I not reconcile the 
evidence given on both sides— which is a very common case with 
us — ^but, in point of fact, the pleadings appear to me to be alto- 
gether contradictory, and it will be your duty to advise me to 
which side, under the circumstances of the case, you can give 
credit. There has been a fact relied on by Dr. Deane — ^viz., that 
a few minutes antecedent to the time of this collision the helm of 
the Kezia was starboarded — ^which is an admitted fact in the case 
— in order, as those on board the Kezia say, to give more room to 
other vessels which were coming down. Whether that is of the 
importance which has been attributed to it is a matter for your 
consideration ; but I think I am bound to remind you that the 
master of the Kezia swears that this had occurred ten minutes 
previous to the appearance of the vessel with which they came 
into collision. If, in point of fact, it was ten minutes before, of 
course it would have very little to do with this collision at all. 
With regard to the state of the wind, it stands as these cases 
always do, viz., that each party swears that the wind was blowing 
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Article 11. in that direction which favours and makes out his own case. The 
question here is, whether the wind was n. a little inclining to the 
W., or whether it was n.n.w. ? There is upon the present occasion 
independent evidence to which, I think, you will attach very con- 
siderable attention, viz., the extract from the weather report book 
of Dungeness Lighthouse ; and it states that the wind at 3 p.m:. was 
N., and at 9 p.m. was n. ; so that, in point of fact, for a considerable 
period antecedent to the collision, during the time of the collision, 
and for one hour and a half afterwards, the wind continued to be 
to the N.; and if you attach importance to what quarter the wind 
blew from, I am bound to tell I think the evidence preponderates 
in favour of the wind being from the n." The Court having ad- 
verted to the statements of the cases on both sides, and submitted 
them to the Elder Brethren for consideration, said : " On the part 
of the Kezia, the mode of collision is stated the same in the pre- 
liminary act as in the pleadings; but the brig states in her 
preliminary act as follows : — * When the collision was imminent 
the brig's people went aft, and could not see which parts of the 
vessels first came in contact ; but it appears as if the vessels met 
nearly end on, the stem of each taking the other a little on the 
port bow. The principal mark on the brig is about the port 
hawse-box.' This may be true — I will not say it is not — but it 
is the first time in my experience that ever I found persons, in 
stating their own case, ignorant of how the two vessels came 
together. I am well aware, when a collision is approaching, 
persons run aft, but that they should not be able to state how the 
collision took place, is a little surprising." 

The Court and Elder Brethren having retired for consultation, 
upon their return. 

Dr. Lushington said : "We are all of opinion that the Victoria 
is solely to blame for this collision." 

Decree accordingly in both actions. — Adm. Ct. June 9, 1864, 
M. R. • 

" St. Gyran v. TJie Henry r 
This was a suit promoted by the three-masted schooner St. 
Cyran, 220 tons, from Grimsby, with coals and machinery, for 
Bona, against the schooner Henry, 123 tons, from Queenborough, 
in ballast, for Hartlepool, to recover for the loss occasioned by reason 
of a collision between them in Yarmouth Roads, about 6 p.M. on 
the 9th of January, 1864. The St. Cyran stated the wind as 
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S.S.E., and the weather as dark, but clear; the Henry represented Article 11. 
the former as s. to s. by e., and the latter as dark and hazy, the "^ 
tide being flood, running from 2J to 3 knots. The case for 
the St. Cyran was, that while proceeding on the port tack, heading 
about S.W. J. w., making four knots, and carrying her proper 
lights, the green lights of two vessels were seen, distant from half 
to three-quarters of a mile, a point or a point and a half on the 
port, bow ; that one of those vessels passed clear on her starboard 
side, but that the other, which proved to be the Henry, kept her 
course until her green light was nearly ahead of her (the St. 
Cyran) ; that, as she appeared to be intending to pass to leeward 
of her, the St. Cyran luffed to give her more room, but that the 
Henry then ported her helm, and came into collision with her, 
the stem and cutwater of the St. Cyran striking the port bow of 
the Henry. The statement of the Henry, on whose behalf a cross 
action was brought, was, that she was proceeding under all plain 
sail, heading, n.n.b., J e., making 3J knots, exhibiting her proper 
lights, when the St. Cyran, with no lights visible, was seen about 
a cable's length off, bearing about one point on her port bow, and 
approaching in the opposite direction, whereupon her helm was 
put hard to port, but that the St. Cyran, instead of porting her 
helm, starboarded it, and ran into her, striking her on the port 
bow, carrying away her foremast, and doing other considerable 
damage. The witnesses on both sides were examined vivd 
voce. 

The Court was assisted by Captain Drew and Captain Arrow. 
Mr. Brett, Q.C., and Mr. E. C. Clarkson, appeared for the St. 
Cyran; the Admiralty Advocate and Dr. Deane, Q.C.^ for the 
Henry. 

The Court, addressing the Elder Brethren^ said: " Gentlemen, 
the first object which I seek to attain will be, to discover the true 
construction of these different articles* The 11th Article, which, 
it has been contended, meets the circumstances of this case, is 
certainly somewhat indefinite, for it enacts that — * If two sailing 
ships are meeting end on, or nearly end on, so as to involve risk 
of collision, the helms of both shall be put to port' It was in- 
timated by Dr. Twiss that this was a question for construction 
which it might fall to the duty of the Court to settle ; but I am 
of opinion that you are much better judges of what is meeting 
end on, or nearly end on, than I am. There must be a risk 
of collision at the same time, and if the two vessels are meeting 
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Article 11. SO nearly on end as to inyolve a risk of collision, both are to put 
their helms to port. Now, Mr. Brett has attempted, in his argu- 
ment, to insert the word free. I cannot accede to that argument, 
I cannot think that the Court is at liberty, in endeavouring to 
find the interpretation of a statute, to insert a word not to be 
found there; and there is no necessity for so doing. Whether 
these Tessels were meeting end on, or not, of course must appear 
from the courses, according to the pleadings and evidence they 
^ere pursuing. We have the advantage here of the preliminary 
acts, which cannot be contradicted ; and, according to the St. 
Cyran's statement, she was going s.w. J w., and the Henry was 
going N.N.E. J E. If you were to draw that upon paper, would 
you say these vessels were meeting end on, or crossing ? If I am 
to give my opinion on the subject— of course, reserving your 
opinion for correcting me, after having had the benefit of con- 
sulting you — I should say I think they were not meeting end on 
within the true meaning and intention of this section, because I 
think the true meaning and intention of this section was, to 
distinguish as much as possible between vessels meeting end on 
and vessels crossing. We will consider for a moment they were 
meeting end on, and then consider what was the conduct of the 
St. Cyran, and, if meeting end on, they are directed to port ; but, 
under the circumstances of this case, could that direction be safely 
followed and carried into execution, regarding the facts ? Because, 
without detaining you with long comments, it is perfectly clear, 
from the construction of these articles, that no vessel is bound to 
throw herself into a state of danger, notwithstanding what may 
be the strong expressions used in the articles. If you are of 
opinion that she, seeing the green light approaching in the 
manner stated in the evidence, and which does not appear to be 
denied, could not with safety to herself even within the terms of 
the 11th Article, have ported, she will be entirely absolved from 
that duty ; but if you think that, without any danger to herself, 
and for the purpose of facilitating the prevention of a collision, 
she could have ported, then, undoubtedly, she did not do so, and 
there is an end of that part of the case. I will now assume that, 
according to the 12th Article, these vessels were crossing. Then, 
if they were crossing so as to involve risk of collision, * if they 
have the wind on different sides, the ship with the wind on the 
port side shall keep out of the way of the ship with the wind 
on the starboard side, except in the case in which the ship with 
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the wind on the port side is close-hauled,' — that I apprehend not Article IK 
to have been the case here ; it is not pleaded in either case that ~^ 
they were close-hauled — ' and the other ship free, in which case 
the latter ship shall keep out of the way.' I apprehend, according 
to the argument of Dr. Twiss, he admitted that it was the duty 
of the Henry to keep out of the way. Whether she did keep out 
of the way or not, or take proper measures, is a matter for great 
consideration. First, did she keep a good look-out? Considering 
the state of the night, are you of opinion that if there had been 
a proper, good look-out, the St. Cyran ought not to have been 
discovered at a less distance than a cable's length, for a cable's 
length is the distance at which she states the St. Cyran was dis- 
covered, and no farther ? That will be for your consideration, 
and, as it appears to me, it is a most important consideration ; 
and I think that the assertion that the lights of the St. Cyran were 
burning less brightly than usual is not made out by the evidence. 
If you suppose there was not a good look-out on board the Henry, - 
she will be to blame ; but if you think she did see the other 
vessel in time, and took the proper measure by porting at the 
last, then the question arises, which has been so much pressed by 
Mr. Brett, whether she did not, by following her course so long, 
and exhibiting her green light to the St. Cyran for so long a 
period, make such an impression on the minds of those on board 
her (the St. Cyran) that they were justified in luffing their vessel, 
which they would not otherwise have done, and, 'consequently, 
that the Henry was not bound to have protracted so long in 
taking a measure upon seeing the St. Cyran. The mode of 
collision has been insisted upon by Dr. Twiss, which you will 
take into your consideration. You will also give me your opinion, 
gentlemen, whether the St. Cyran was, under the circumstances 
of the case, justified in lufl&ng." 

The Court and Elder Brethren having retired for consultation, 
upon their return. 

Dr. Lushington said : " We are all of opinion that both vessels 
are to blame for this collision." 

Decree accordingly in both actions. — Adm. Ct. June 16, 1864, 
S. G. ; 12 W. R. 1014 Adm. 



" The Pnmessan Lovisa v. The Artemaa'' 
This was an action brought by the Swedish barque Princessan 
Lovisa, 300 tons, from Shields, coal-laden, for Alexandria, in 
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Article 11. charge of a licensed coasting pilot, to navigate her to the Downs, 
against the brigantine Artemas, 162 tons, from London, with a 
part cargo and ballast, for Hartlepool, to recover for the loss 
arising from a collision between them, about I am. on the 11th 
of July, 1864, in the North Sea. The barque stated the wind as 
E. by N., and the weather as thick and hazy ; the brigantine re- 
presented the former as n.b. by e. to n.b., and the latter as foggy at 
intervals. The case for the Princessan Lovisa was, that she was 
steering s. ^ e., the tide being ebb, and running about one knot, 
and she was making five or five and a half knots an hour, carry- 
ing her Admiralty regulation lights, and occasionally sounding 
her fog-horn, when a dim light of a vessel, the colour of which 
light was not distinguishable, was observed about a quarter of a 
mile distant, and about one point on her port bow ; that her helm 
was put hard a-port, but that the other vessel, the Artemas, came 
on, and, with her green light visible, ran with her starboard bow 
• upon the stem and port bow of the Princessan Lovisa, carrying 
away the barque's bowsprit and jibboom, and doing other great 
damage forward ; that the two vessels remained some time in colli- 
sion before they cleared one another, and the Princessan Lovisa 
was obliged to put into the Humber. The answer filed for the 
Artemas, on whose part a cross action was brought, alleged that 
she was proceeding close-hauled on the starboard tack, heading 
N. J w., the tide being about half ebb, making at the rate of two 
and a half knots an hour, and she was going three and a half 
knots, exhibiting her proper lights, when the green light of the 
barque was seen, distant a quarter of a mile, and bearing about 
two points on the starboard bow ; that the Artemas was kept on 
her course, close-hauled to the wind on the starboard tack, in the 
expectation that the Princessan Lovisa, which was on the opposite 
— the port — ^tack, would keep out of her way ; that the Prin- 
cessan Lovisa, instead, however, of keepiug out of the way of the 
Artemas, as she ought to have done, ran into and struck the 
Artemas on the starboard bow, near the cathead, and did the 
damage of which she now complained. It was then pleaded that 
the Princessan Lovisa drove the head of the Artemas round to 
the S.W., and the two vessels then fell alongside each other, and 
remained in contact for about an hour, when they were got clear, 
after which the Artemas proceeded to Grimsby, where she arrived 
at about 7 p.m. of said day. 
The witnesses on both sides were examined vivd voce. 
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The Court was assisted by Captain Shuttleworth and Captain Arficle ii. 
Lambert. 

Mr. Brett, Q.C., and Mr. V. Lnshington appeared, for the Prin- 
cessan Lovisa ; Dr. Deane, Q.C., and Mr. E. C, Clarkson, for the 
Artemas. 

The Court, addressing the Elder Brethren, said: "Gentlemen, I 
cannot flatter myself that I shall be enabled, by any observations 
of mine, satisfactorily to reconcile evidence so contradictory and 
conflicting, but it is a matter of great importance that we should 
always bear in mind the rules and regulations which are now laid 
down for the government of vessels at sea, and which, though 
sometimes we may think they bear hardly in particular cases, we 
are bound to understand as far as we can, and to carry into perfect 
effect. With respect to those rules and regulations, it is my 
opinion, as to all vessels that are at sea, sailing at sea, that those 
rules and regulations are intended— three of them— to compre- 
hend vessels gomg which way they will. For instance, the 11th 
Article is, sailing vessels meeting end on ; and the 12th, two 
sailing ships which are crossing ; and my solution is, that all 
vessels not meeting end on are vessels crossing, with the 'ex- 
ception of those mentioned in the 17th Article : * Every vessel 

overtaking any other vessel shall keep out of the way of the said 
last-mentioned vessel.' It certainly was the intention of those 
who framed these regulations to provide for every possible case 
that could occur with respect to vessels meeting or coming across 
each other on the sea. Now, having considered the 11th Article, 
the observations I have to make thereon will be very short : * If 
two sailing ships are meeting end on, or nearly end on, so as to 
involve risk of collision, the helms of both shall be put to port, so 
that each may pass on the port side of the other.' That is a 
positive rule, and^ you will observe, without making any exception 
whatsoever with regard to a starboard-tack vessel ; and I need 
not say to you that those who framed these rules must have had 
before their eyes the case of starboard-tack vessels. I take it to 
be clear that it was the duty of one of the vessels in this case, 
being on the starboard tack, to port, unless she came within the 
19th of these Eules: — *In obeying and construing these rules, 
due regard must be had to all dangers of navigation, and due 
regard must also be had to any special circumstances which 
may exist in any particular case, rendering a departure from the 
above rules necessary in order to avoid immediate danger.' This 
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Article 11. ' l^th Article is one of great importance, end it is of great im- 
portance also strictly to understand what it means, and of course 
it is but wise, proper, and fit that regard should be had to all 
dangew of navigation ; but observe how careful they have been — 

* to any special circumstances which may exist in any particular 
case, rendering a departure from the above rules necessary in 
order to avoid,' not danger, but * immediate danger.' The object, 
I take it, in framing that 19th Rule, was to render as far as pos- 
sible compulsory the observance of the preceding rules. Of course, 
it would be madness to say, where there was danger immediately 
impending of any kmd, that vessels should observe any rules what- 
ever. Let us consider a little, without reference to the particulars, 
whether or not these vessels were meeting end on. If they were 
meeting end on, according to the statement of the Artemas, she 
did not do as she was bound to have done, because she did not 
alter her course at all, unless there were particular circumstances 
rendering a departure from the rule necessary for the sake of 
avoiding immediate danger. Now, let us see how it stands. I will 
call your attention to the Princessan Lovisa's preliminary act : — 

* The Princessan Lovisa was steering s. | e., and was making about 
5 or 5i knots.' The preliminary act of the Artemas states as 
follows : — * The course of the Artemas was N. J w., and she was 
making about 3| knots an hour.' If J comprehend this accu- 
rately, these were two directly opposite courses. It is not permitted 
to either of the vessels to negative what they have stated in their 
preliminary acts. One preliminary act may contradict the other, 
but must not contradict itself. The result of tiiat, as it appears 
to me, so far, is that these two vessels, according to the statement, 
were both meeting straightforward, because the question put in 
the preliminary acts to the answers I have read is — * The course 
and speed of the vessel when the other was first seen.' Now, the 
pleading on behalf of the Princessan Lovisa sets forth, that the 

* dim light of a vessel, the colour of which light was not distin- 
guishable, was observed about a quarter of a mile distant, and 
about one point on the port bow of the Princessan Lovisa." The 
statement on behalf of the Artemas, in her pleading, is the follow- 
ing : — * The green light of a vessel, which afterwards proved to be 
that of the barque Princessan Lovisa, was seen at the distance of 
about a quarter of a mile, and bearing about two points on the 
starboard bow. The Artemas was kept on her course.' As to 
the evidence, you will find that each vessel saw the other either 
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one point or two points on such-and-such particular bows. I must -Article 11. 
put it to your consideration whether, looking at the whole of this, 
you must not come to the conclusion, from this evidence, that 
these vessels were meeting each other. If you are of opinion 
that, seeing each other on one bow, and one or two points, it is 
not meeting but crossing, and the case falls within the 12th Eule, 
and not the 11th, then you will declare your opinion to the Court 
thereon. If you should consider these vessels were meeting within 
the 11th Article, then the question, as to the Princessan Lovisa, 
will be, whether she ported in time and sufficiently. But the 
other vessel must be to blame, inasmuch as, according to her own 
statement, she did nothing at all. If these vessels were mossing 
each other within the 12th Eule, then I think it is clear, accord- 
ing to the evidence, the duty of porting in time belonged to the 
vessel going south. Whether she did so in time, and the collision 
was brought about by the starboarding of the vessel going north, 
is another and diiferent question." 

The Court and Elder Brethren retired for consultation, and 
upon their return. 

Dr. Lushington said : " "We are of opinion that in this case 
both the vessels are to blame for the collision. We think that 
the case falls within the 1 1th Article, and that the Artemas was to 
blame for not having ported her helm. Whether she starboarded 
or notj we say nothing. We think that the other vessel was to 
blame, it being her duty to ^et out of the way, and that she 
did not adopt in time the proper measures to effect it." 

Decree accordingly in both actions. — Adm. Ct. May, 1865, S. G. 



" The Dapper v. The Lady NormanbyP 
This was an action brought by the owner of the late brig 
Dapper, 177 tons register, from Sunderland, coal-laden, for 
Ipswich, against the brig Lady Normanby, 237 tons register, 
from Havre-de-Grace, in ballast, for Newcastle, to recover for a 
total loss resulting from a collision between them off Kettleness, 
near Whitby, about 7 p.m. on the 23rd of February, 1865. For 
the Dapper the wind was stated as w.s.w., and the weather as 
dark, but fine ; for the Lady Normanby the former was repre- 
sented as w. by s., and the latter as clear. The case for the 
Dapper was, that the tide being the last quarter ebb, and of the 
force of about one knot, she was under double-reefed topsails, on 
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Art'cle n. the starboard tack, going at between 4 and 5 knots, steering S.B., 
carrying her proper lights, when those on board her observed 
three green lights on her starboard bow, at some distance apart, 
and apparently belonging to three vessels proceeding so as 
to pass clear of her on her starboard side, and she kept her 
course ; that the first two of such vessels did pass clear of her on 
her starboard side, but that the last — the Lady Normanby — and 
which, when her green light was first seen from the Dapper, was 
distant about a mile, about three points on her starboard bow, and 
after continuing for some tune with her green light only in view, 
opened her red light and shut in her green light to the Dapper, 
and caused danger of a collision with the Dapper ; and thereupon 
the helm of the Dapper was ported, and afterwards put hard 
a-port, notwithstanding which the Lady Normanby ran against 
and with her port bow struck the Dapper a violent blow on her 
port bow, and stove it in, and did her so much damage that she 
soon began to sink. It was then alleged that the Lady Nor- 
manby at once sailed away, vrithout rendering or attempting to 
render any assistance to the Dapper or those on board her, 
although those in charge of the Lady Normanby could, without 
danger to the Lady Normanby or her crew, have rendered such 
assistance, and although the Lady Normanby was loudly hailed 
from the Dapper and requested to stand by her ; that endeavours 
were made by the master and crew of the Dapper to save her ; that 
such endeavours were ineffectual, and they were compelled to 
take to the longboat and leave her, and she was totally lost, with 
everything on board her, the longboat being taken in tow by a 
brig, and tow^ until she was off Whitby, when she was cast off, 
and pulled into that place by the master and crew of the Dapper ; 
that just before the collision, the Lady Normanby appeared to 
have luffed, and her green Kght was again seen from the Dapper ; 
that those on board the Lady Normanby did not keep a proper 
and sufl&cient look-out ; that the helm of the Lady Normanby was 
improperly ported ; that the helm of the Lady Normanby was im- 
properly starboarded; that the collision was occasioned by the 
negligent and improper navigation of the Lady Normanby, and 
that no blame with regard to the collision is attributable to the 
Dapper, nor to any one on board her. The answer of the Lady 
Normanby pleaded, that it was about low water, and she was pro- 
ceeding under two double-reefed topsails, jib, foretopmast staysail, 
foresail, mainsail, and trysail, close-hauled on the port tack, head- 
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ing N.w. by n., going five knots, carrying the Admiralty regulation Article il. 
lights, when the red and green lights of the Dapper were per- 
ceived a mile to a mile and a half oflF, bearing about one point on 
her port bow ; that shortly afterward the Dapper shut in her red 
light, and advanced, with her green light visible, in a direction 
to pass the Lady Normanby on her starboard side; that the 
Lady Normanby kept her course, close-hauled to the wind, ex- 
hibiting her green light only to those on board the Dapper; and 
that then the Dapper ported her helm and exhibited her red 
light to the Lady Normanby, and rendered a collision between the 
two vessels imminent ; whereupon the helm of the Lady Nor- 
manby was put hard a-port, notwithstanding which the Dapper 
with her port bow struck the Lady Normanby on her port bow 
with great violence, stove in the same, broke her foreyard, and 
rendered her unmanageable, so that she was unable to heave to. 
It was then pleaded that the collision was occasioned by the negli- 
gent or improper navigation of the Dapper, and that it was not in 
any way occasioned by the Lady Normanby. The witnesses on 
both sides were examined vivd voce. 

The Court was assisted by Captain Farrer and Captain Close. 

Mr. Brett, Q.C., and Mr. E. C. Clarkson, appeared for the 
Dapper : Dr. Deane, Q.C., and Mr. V. Lushington, for the Lady 
Normanby. 

The Court, addressing the Elder Brethren, said : " Gentlemen, 
I confess that I have an extreme diflSculty in ascertaining what is 
the truth amidst this conflicting evidence, because it appears to 
me that the evidence on both sides is encumbered with much 
improbability. I will first crave your attention to the Act of 
Parliament, to see how the case stands with respect to the obli- 
gations imposed on the one party or the other. I shall desire to 
ask you, after drawing your attention to the regulations that 
apply to two sailing ships, whether the case falls, in your judg- 
ment, within either of the articles there set forth, or whether it is 
entirely independent of all statutory regulations, and is to be 
decided entirely by nautical rules. Now, one of these vessels was 
pursuing a n.n.w. course, and the other was originally pursuing a 
S.S.E. course, but, just about the time of the collision, a S.B. 
course. That being so, let me read to you the 11th Article : — 
* If two sailing ships are meeting end on, or nearly end on, so as 
to involve risk of collision, the helms of both shall be put to port, 
so that each may pass on the port side of the other.' If you are 
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Article 11. of opinion these two vessels were approaching each other in the 
manner which is stated in this article, then, of course, the duty 
was imposed upon both of porting at a reasonable opportunity 
and time ; and most certainly, in my judgment, if that they did 
not do, both would be to blame. If you think the case does not 
fall within that Article, let me call your attention to the 12th : — 
* When two sailing ships are crossing so as to involve risk of 
collision, then, if they have the wind on different sides, the ship 
with the wind on the port side shall keep out of the way of the 
ship with the wind on the starboard side, except in the case in 
which the ship with the wind on the port side is close-hauled 
and the other ship free, in which case the latter shall keep out of 
the way.' I must ask you, if the vessels were not meeting, were 
they crossing so as fairly to bring the case within the provisions 
^ of this Article. If they were crossing so as to come under the 
regulations prescribed by this Article, then it is clear, that as the 
Lady Normanby was close-hauled on the port tack, and the 
Dapper was free upon the starboard tack, it was the duty of the 
Dapper to keep out of the way. But attached to that there is 
another consideration, which is, if the case falls within the 12th 
Article, not only was the Dapper bound to keep out of the way, 
but the Lady Normanby was bound by the 18th Article to have 
kept her course. I will assume that neither of these articles 
applies, and that the vessels were sailing, meeting in parallel 
courses, so that there was no real risk of collision if both kept 
their courses ; then I apprehend neither of these articles would 
directly apply ; and that in that case the vessel would be to blame 
which deviated from her proper course, and so produced the col- 
lision. These are the three sets of circumstances I request your 
consideration upon. You will also judge from the circumstances 
in evidence, whether the Lady Normanby, as charged, heartlessly 
abandoned her duty as to giving all necessary and possible 
assistance. It appears that the Lady Normanby was on the port 
tack, close-hauled, bound for Newcastle, and the Dapper was 
sailing free, bound for Ipswich ; and the case alleged against 
the Lady Normanby is this, — that the two other vessels that 
were in company with her passed straight on without any diffi- 
culty, and went past the Dapper and proceeded on their voyage, 
but that the Lady Normanby unnecessarily ported her helm, in 
order to pass a vessel which was ahead about seventy fa.thoms off 
the Dapper. I cannot understand upon what possible view of this 
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case it is consistent with probability, that a vessel close-hauled on Article U. 
the port tack should, in order to pass another vessel, which, 
according to the case made, there was no reason to suppose she 
would come in contact with, port her helm and endeavour to cross 
the bows of that vessel, except it is that she would lose her way, 
and have to make it up afterwards. The case made by the Lady 
Normanby against the Dapper is, that she was sailing on a S.B. 
course, and when there was no probability of a conflict, she, with- 
out rhyme or reason, ported her helm, and so brought about 
the collision." 

The Court and Elder Brethren having adjourned for delibera- 
tion, his Lordship eventually disposed of the case, by stating, 
that the Trinity Masters and himself were of opinion that the 
Dapper had not made out her case, and that there must be a 
formal decree to that effect.— Adm. Ot. July 29, 1865, S. G. 



" The Braga of Krageroey 

Dr. Kelly in giving judgment in this case said: "About 
8 o'clock on the morning of the 27th of September, 1865, a 
British barque, the Eepeater, of Sligo, 298 tons, her master and 
ten hands, at the time about 300 miles off the banks of New- 
foundland, was on her voyage from Garston, in the port of 
Liverpool, to Quebec, with coals, close-hauled on the port tack, 
a light breeze from s.w. by w., with a lifting fog, and going about 
three knots through the water, her course being then n.w. by w. 
J w., when she observed a sail emerging from the fog about 
two cables' length off, and about half a point on her starboard 
bow, nearly end on. That sail was a Norwegian barque, the 
Braga of Krageroe, 439 tons, her master and twelve hands, 
proceeding on her voyage from Quebec to Cork, with timber and 
deals, heading about E. by s., about four points free, the wind 
abeam, and, according to her, S.S.W., her rate of going about five 
knots ; and she very nearly at the same time and distance sighted 
the Repeater, about one half point on her starboard bow, coming 
towards her w. by n. J n. Under such conditions as these, two 
vessels, one of them going free, were thus placed, steering nearly 
opposite courses, end or nearly end on to each other, with a con- 
joint velocity of eight knots, and less than a quarter of a mile 
distance between them. The masters of both seemed perfectly 
and most correctly aware of their duty, and, therefore, of the 
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Article 11. propriety and necessity of each at once putting his helm to port, 
in order to avoid a collision. The evidence upon the part of the 
Repeater (the petitioner in this suit), then, is that her helm was 
immediately put hard up, that is, to port, and that she at once 
began to fall off, but that the Braga, instead of porting likewise, 
put her helm to starboard, followed round after the Repeater, 
when the master of the Repeater, seeing the Braga within 130 or 
140 yards coming down on him rather on his starboard bow, and 
that a collision had become inevitable, in order to diminish its 
violence, put his own helm hard a-starboard, and had already 
come up a little when his barque was struck with great force by 
the Braga, a little before the starboard cathead, the starboard 
bow of the Braga coming into violent contact with that of the 
Repeater. By that collision the bowsprit, jibboom, headstays, 
with sails and gear attached, and pawl bits of the Repeater were 
broken and carried away, the cutwater broken, forecourse torn to 
pieces, the planks on the starboard bow stove in down to the 
water's edge, and the covering board and deck ripped up, her 
state being such that master and crew felt obliged to abandon 
and bum her ; and, under the humane permission of the Master 
of the Braga, who kept by them, to take refuge on board his 
vessel. From that collision the two vessels went clear almost 
immediately, the entire occurrence from their first sighting each 
other until its disastrous termination occupying, at the very 
highest calculation, but three minutes and a half. In all the 
important details of this evidence, the master and crew of the 
Repeater, both in their direct and their cross examination, are 
quite consistent and corroborative of each other. On the other 
side, the evidence on the part of the Braga is, according to her 
master, that she did port, and ported half a minute earlier than 
the Repeater; and that he did not give the order to starboard 
until after the Repeater had starboarded, when, if he had not 
done so, but kept his port helm, the Repeater would have come 
into his port bow, and the collision would have been three times 
worse than it was. The case- of the Repeater then, is simply, that 
she alone ported, and that finding the Braga did not port, but 
starboarded, she, in order to avoid the consequences of that 
mistake of the Braga, was obliged to starboard also. The case of 
the Braga is a little more complex, it being that she did not only 
port, but was the first to do so, and that she only starboarded 
after the Repeater had done so, and to avoid the consequences of 
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that error. It is to be observed, upon the view of these two Article ii. 
cases, first, that while that of the Braga admits that the Repeater 
ported, the case of the Repeater totally denies that the Braga 
ported at all ; and, secondly, two issues are knit by them ; the 
first and really important one, namely, whether the Braga ported 
or not ; secondly, if she did port, which vessel was the first to 
starboard. Now the case of the Braga having distinctly tendered 
these issues, negatived altogether by the corroborative evidence 
of the Repeater's witnesses and case, it becomes necessary to 
examine details in the evidence of the Braga's case, and to decide 
how far these may be consistent and uniform with each other in 
support of their case. Now, then, to test the accuracy of the 
master's evidence. His statement was that he had ported half a 
minute earlier than the Repeater ; but he has also stated that 
when first coming on deck he saw the Repeater falling oflT, and 
sent the mate aft to see how his helm was, and knew the shift of 
his helm only upon the mate coming back and reporting it to 
him. How, then, can he be considered a reliable witness as to 
having ported before the Repeater had, when, by his own admis- 
sion, he did not know how his own helm was, when he was looking 
at the Repeater already under a port helm? Again, he states 
that he had opened the three masts of the Repeater 50 seconds 
after he had ported, and kept them in view for half a minute 
before he starboarded, thus making his time under a port helm 
to be just one minute and a half, whereas the man at the wheel, 
who should be best informed on that point, makes it but three- 
quarters of a minute — ^just half the time. Again, the master 
states that his vessel answered her port helm readily and luffed 
up about one point ; but Hampton, the mate, who was on deck 
with him at the very moment, says that he (Hampton) could not 
say the Braga was under the influence of a port helm at the time. 
Again, the master's evidence is that he saw the Repeater luffing 
up before he gave the order to starboard, but Hampton, on the 
deck with him at the very time, states that it was after the 
order to starboard he saw that vessel coming up. These may 
appear to be (some of them at least) minute criticisms, but it is to 
be borne in mind that such must necessarily be so, as minutes — 
even half minutes — are of importance in the investigation of a 
transaction which, from first to last, occupied but three minutes 
and a half; besides, they test the accuracy of witnesses. Now, 
of the four witnesses produced on the part of the Braga, three 
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Article 11. are thus contradictory of each other upon both points at issue ; 
and upon the fourth (the boatswain) the Court should be slow 
to place any reliance on account of the simulation practised by 
him in order to be examined in that box as a foreign witness 
ignorant of the English tongue. The Court, howerer, having 
called for and obtained the Braga's log, will now read from it 
the entry of this occurrence, and prefacing its so doing by using 
the language of Lord Stowell, when in the case of the Eleanor, 
that great judge was about to clear up the testimony of witnesses, 
by the entries in the ship's log, he said — * Witnesses, when they 
speak to a fact, may, perhaps, be aware it has become a point of 
consequence, and may qualify their account of past events so as 
to give a colourable effect to it. But the journal (the log) is 
written beforehand, and by persons unacquainted, perhaps, with 
any intention of fraud, and may, therefore, be securely relied 
upon, wherever it speaks to the prejudice of its authors.' Now 
the entry in question is as follows : — * On the 27th of September, 
at half-past 7 o'clock am,, put a man on the look-out, and about 
8 o'clock, the man on the look out called out, " Hard a-.port ;" 
and as the crew were at breakfast, came out in a hurry on deck, 
and got the stranger in sight on starboard bow, and first when 
we got to see the stranger, it seemed to us that she was falling 
off, but in a moment hove to again, and we then resolved to put 
the helm hard a-starboard for, if possible, to prevent the collision ; 
but we were too close to each other, and it was impossible to 
escape the collision. The Repeater turned with her bow on our 
starboard bow, which broke away our waterstay martingale, and 
got our starboard anchor adrift, and split some of the planks on 
our starboard bow. We saw the Repeater's bowsprit and jibboom 
break away after the collision, which was only a moment, and we 
were free of each other.' Now the entry just read establishes, 
beyond any doubt, the following most important points : — First, 
That the look-out had been only just placed three minutes before 
the collision occurred, the evidence of the Braga being that she 
sighted the Repeater at half-past 7. Secondly, That when the 
Repeater was sighted, she was already under her port helm, and 
falling off. Thirdly, That the Braga was then, by the evidence 
of Kane, the man at the wheel, under a weather or starboard 
helm. Fourthly, The certainty that the Braga had not ported at 
all, as she observed the Repeater not only falling off, but coming 
up, also, off her own starboard bow. Fifthly, Because the log is 
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not only silent upon it, the most material and saving point, but Article il. 
only and alone has, * We then determined to hard a-starboard, 
being already under their weather or starboard helm.* And, 
lastly, that she not only kept a-starboard, whilst the Repeater 
was off her starboard bow, but put hard a-starboard ; and so it is 
thus truly stated in the log—* The Repeater turned with her bow 
on our starboard bow.' The clear conclusions from the previous 
observation and from these entries are, that the Braga, sighting the 
Repeater too late to port with any effect, and in order, to use the 
words of her own log, * to escape ' (not lighten) the collision, put 
her weather helm hard a-starboard, and never ported at all, thus 
proving two things — ^first, that she did not port ; secondly, that 
she hard a-starboarded the first — ^the two issues tendered. If the 
Court had entertained any doubt on this, it has been altogether 
removed by the opinion formed all through by my gallant and 
skilled assessors, who authorise me to say that, had the helm of 
the Braga been ported, as stated by her witnesses, and then star- 
boarded, as also, stated by her witnesses, the collision could not 
have taken place upon the starboard bow of the Braga, but must 
have occurred upon her port bow. Under all these circumstances, 
and vrith the full concurrence of my assessors, I pronounce the 
Braga to be solely in fault for this collision, for not having ported 
her helm, in compliance with the 11th Article of the Sailing Rules, 
to which her country's ships are subject, whether within British 
jurisdiction or not, by convention between the King of Norway 
and our Queen. I, therefore, make my decree accordingly, and 
with costs of suit." 

Assessors — Captain Miller, R.N., H.M.S. the Boyal Oeorge; 
and Captain Crosby, R.N.R. 

Advocates for the Repeater — The Queen's Advocate, Q.C., Dr. 
Todd, and Dr. Boyd; for the Braga— Proctor, Mr. Lee. Dr. 
Townsend, Q.C., Dr. Elrington, and Dr. Corrigan — Proctor, The 
Queen's Proctor.— Adm. Ct. Dub. Dec. 1865, Ir. T. 



" The Amalia v. Gathsrina MariaP 
This was an action brought by the Austrian brig Amalia, 284 
tons, from Queenstown in ballast for Cardiff, against the Dutch 
barque Catherina Maria, 580 tons, from Penarth Roads coal laden 
for Singapore, to recover for the loss resulting from a collision 
between them in the Bristol Channel, about 2 a.m. on the 28th of 
January, 1866. The brig stated the wind as about s., the barque 
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Article 11. as aw., and the weather was represented as fine. The case for 
the Amalia was, that the tide was nearly high water ; that she 
was nnder all plain sail, close-hauled on the starboard tack, head- 
ing about E.S.E. making seven knots, carrying her proper lights, 
when the red light of the barque was seen a little on her port 
bow, distant about three quarters of a mile : and that the Amalia 
was kept close by the wind, expecting the barque to avoid her, 
but that the barque came into collision with her, passing her jib- 
boom through the brig's trysail, and then with her port bow 
striking the brig's port quarter. The answer of the Catherina 
Maria, on whose part a cross action was brought, pleaded that she 
was exhibiting her proper lights, close-hauled on the port tack, 
steering W.N.W., when the Amalia, without lights, was seen about 
three points on her lee bow, about two miles off; that on nearing 
her, it was seen she was coming up Channel, with the wind free 
and her yards braced up, but showing no light ; that on coming 
close to the Amalia she suddenly changed her course by porting 
her helm, threw her sails aback, and came across the Catherina 
Maria's bow, when her red light became visible. The helm of the 
barque was immediately ported to try and go astern of her, but 
the barque then struck the brig on her port quarter a slanting 
blow towards the stem. Witnesses on both sides were examined 
vivd voce. 

The Court was assisted by Captain Were and Captain Close. 

Dr. Deane, Q.C., and Mr. E. C. Clarkson, appeared for the 
Amalia; the Queen's Advocate and Dr. Tristram for the Cathe- 
rina Maria. 

The Court, addressing the Elder Brethren, said : " Gentlemen, 
there is a cross action as well as the action, and we must deter- 
mine them both. Are you of opinion these two sailing vessels 
were meeting end on, or nearly end on, so as to involve risk of 
collision, in which case the helms of both should be put to port, 
so that each might pass on the port side of the other ? If these 
vessels were crossing, they fall within the 12th Eule. Are you of 
opinion that one of these vessels had the wind free or not ? Be- 
cause I apprehend upon the judgment you form as to that matter 
of fact will necessarily follow the obligations imposed by the 12th 
Article. If you are of opinion, as strongly contended by her 
Majesty's Advocate, that the wind was free for one vessel, and the 
other vessel was close-hauled, and if you are of opinion this 12th 
Rule ought to have been complied with, it would have been the 
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duty of the Amalia to have avoided this collision if practicable. I Article 11. 
do not understand why those on board ijie Catherina Maria, which 
purports to have had a good look-out, did not see the lights of the 
Amalia. They pleaded — and I put it to one of their witnesses — 
that they could see the hull of the ship two miles off. The night, 
therefore, was a light night, and it must have been at that period 
of the year to see the hull of a ship at that distance, and yet they 
did not descry the red or green light till the ship was close at 
hand. I should be disposed to think, subject to your better 
opinion, that if they could see the hull of the vessel two miles off, 
they ought to have seen the lights earlier. What was the con- 
sequence of not seeing those lights I am not prepared to say. 
Supposing the vessels were meeting end on, or nearly so, it appears 
to me, speaking of the evidence only, that the Amalia did all she 
could at that time ; for, supposing her to be close-hauled, I per- 
fectly understand to keep her so was all that was practicable, 
though I do not suppose it to be a necessary corollary from the 
proposition in the articles that the vessel should throw herself out 
of command. I do not know it has ever been pressed so far as 
that, when instructions are given to port, the vessel should throw 
herself out of command. Her Majesty's Advocate seems to think 
it possible. I do not know that it is not, and might be very 
probable, for aught I say, that the course pursued by the Amalia 
in coming to the north of Lundy Island might tend to show 
which way the wind blew. If that be so, you will give the benefit 
of that tendency to the Catherina Maria ; but you will also bear 
in mind that the Amalia was coming from Queenstown for Cardiff, 
and not from Cornwall." 

The Court and Elder Brethren retired for consultation, and, 
upon their return. 

Dr. Lushington said : " We are of opinion both vessels are to 
blame for this collision." 

Decree accordingly.— Adm. Ct. March 26, 1866, S. G. 



" Ths Norge v. The Wolveriner 

This was an action brought by the barque Norge, 432 tons, 
from New York, laden with Indian corn, for Cork for orders, 
against the barque Wolverine, 484 tons, from London, with a 
general cargo for Quebec and Montreal, to recover for the loss 
resulting from a collision between them below the Start, shortly 
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Article 11. after 3 AJi. on the 11th of April, 1866. The case for the Norge 
was, that the wind was s. | b., and the weather dark but fine, the 
tide the last hour's flood, of the force of about half a knot, and 
she was proceeding under double-reefed topsails, full foresail and 
mainsail, and forestaysail, close-hauled on the starboard tack, 
heading E.S.E. J s., making seven knots, exhibiting the regulation 
lights, when the Wolverine, with no lights visible on board her, 
was seen at the distance of about a mile from and nearly ahead, of 
the Norge. That the Norge was kept close to the wind, but the 
Wolverine, which was coming Channel free, instead of taking 
proper measures for avoiding a collision vrith the Norge, ran into 
and struck the Norge on her starboard bow, and did her consider- 
able damage, to repair which the Norge was subsequently com- 
pelled to put into Falmouth, where she arrived the same day. The 
Wolverine, on whose part a cross action was brought, pleaded that 
the wind was fresh from the southward, and the weather thick 
and hazy, with rain. That the tide was flood, about two hours 
before high water, and was setting to the eastward. That she 
was proceeding down Channel under topsails, courses, and spanker, 
heading from w. to w. 4 s., making seven knots, and was carrying 
the Admiralty regulation lights brightly burning. That the red 
light of the Norge was made out and reported by the look-out of 
the Wolverine, about half a mile distant from and just on the 
Wolverine's port bow. That the helm of the Wolverine was 
thereupon, by the order of the oflGicer of the watch, put -hard 
a-port, but shortly afterwards the Norge, having shut in her red 
and opened her green light, crossed the bows of the Wolverine, 
carrying away the bowsprit and head gear of the latter vessel. 
The starboard bow of the Norge subsequently struck the Wol- 
verine a heavy grazing blow on her starboard bow, and the vessels 
then went clear of each other. The depositions of the witnesses 
were printed. 

The Court was assisted by Captain Bax and Captain Bayly. 

The Admiralty Advocate and Mr. E. C. Clarkson appeared for 
the Norge ; Dr. Deane, Q.C., for the Wolverine. 

The Court, addressing the Elder Brethren, said : " Gentlemen, 
these two vessels, according to the facts stated, were pursuing 
very nearly opposite courses. Whether they fall within Article 
11 or Article 12 of the Parliamentary Regulations is for you to 
consider. Are you of opinion, looking at the evidence, that they 
were meeting end on, or nearly end on, so as to involve a risk of 
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collision at the time? If you should think these vessels come Article il. 
within the 11th Article, then they ought to have ported their 
helms ; and it is perfectly clear the Norge did not port. You will 
detennine whether she was justified or not in not putting her 
helm to port, being on the starboard tack, close-hauled. It is 
also for your consideration whether the Norge did or did not 
starboard, and come down upon the Wolverine. If she did, I 
think she was to blame. As to the Wolverine, her statement is 
that she ported in the first instance ; and, if she ported in due 
time, I apprehend she did right. If the vessels were meeting end 
on, she was clearly right in porting ; and if they were not meeting 
end on, I conceive she was equally right, for it was her duty, 
being on the port tack, having the wind a single point free, to get 
out of the way. Then, did the Wolverine port in due time, so 
that the collision would have been avoided in all probability if 
the Norge had not misconducted herself." 

The Court and Elder Brethren retired for consultation, and 
upon their return, 

Dr. Lushington said : "Assuming that the case comes within the 
11th Article, the Trinity Masters think that the Norge being on 
the starboard tack, close-hauled, was not, under the circumstances, 
bound to have ported — not venturing to lay down a' universal rule, 
or to say that there may not be many cases under that article 
when vessels ought to port and throw themselves out of command, 
but considering that this is not a case in which the proper opera- 
tion of that rule required the Norge to have ported. We hold 
her, therefore, not to blame in that respect, and we are of opinion 
she never starboarded as charged. We think the Wolverine did 
not take in time those measures which she ought to have taken 
in order to avoid this collision, and we must hold her solely to 
blame." 

Decree accordingly in both actions. — Adm. Ot. Dec. 6, 1866, 
M. R. 

See also the cases of The Witham v. The John and Eliza, and 
The George Bean v. The Gonstituiiony under Article 12, page 92, 
jpost ; and The Erinagh v. Tlie Kjukan, under the 18th Article, 
page 244, post 
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ARTICLE TWELVE. 

Article 12. When two sailing ships are crossing so as to involve 
risk of collision, then, if they have the wind on diffe- 
rent sides, the ship with the wind on the port side 
shall keep out of the way of the ship with the wind on 
the starboard side ; except in the case in which the 
ship with the wind on the port side is close-hauled 
and the other ship free, in which case the latter ship 
shall keep out of the way : hut if they have the wind 
on the same side, or if one of them has the wind aft, 
the ship which is to windward shall keep out of the 
way of the ship which is to leeward. 

" The Witham v. The John and Eliza:' 
This was an action brought by the sloop Witham, 47 tons, 
belonging to Boston, Lincolnshire, from Stockton, with a cargo of 
firebricks and pipes, for London, against the schooner John and 
Eliza, 115 tons, from London, in ballast, for Middlesborough, to 
load coals, to obtain compensation for damage sustained by reason 
of a collision between them in the Wold, about midnight on the 
25th of July, 1863. The sloop stated the wind as about s.w., 
and the weather as fine ; the schooner represented the former as 
w. by s., and the latter as dark, but clear, with the stars shining. 
The petition on behalf of the Witham set forth, that while under 
all sail except squaretopsail, close-hauled on the starboard tack, 
heading about S.S.E., making three knots, the tide being nearly 
half flood, flowing at about two knots per hour, and carrying her 
regulation lights, the green light of the schooner was seen about 
a mile distant, and about two points on her port bow ; that she 
(the sloop) kept her reach close to the wind, and the schooner, 
which had the wind on her port side, was proceeding as if to cross 
her hawse, and when at a short distance only from her, she (the 
schooner) ported her helm, and with her starboard bow ran into 
the sloop, carrying away that vessel's bowsprit, and afterwards 
with her stem struck the sloop's starboard bow, and with her 
bowsprit and jibboom knocked down the sloop's mast, which fell 
overboard across the deck, injured the boat, and otherwise did 
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great damage. It was then pleaded that the schooner's red light Article 12. 
was seen before the collision, and the sloop was ultimately towed 
to Yarmouth. The defence of the schooner was, that while pro- 
ceeding under all plain sail, heading N. by w., going four to five 
knots, carrying her proper lights, the tide being in the first 
quarter flood, running at from one to two knots, the red light of 
the sloop was descried, two miles off, one point and a half on her 
port bow; that the light was watched, and the helm of the 
schooner was ported, and put hard a-port ; that the sloop, how- 
ever, did not port, as she ought to have done, but, on the con- 
trary, starboarded, and with the bluff of her starboard bow struck 
the schooner on her port bow and stem, doing her considerable 
damage. The witnesses on both sides were examined vivd voce. 

The Court was assisted by Captain Were and Admiral CoUinson. 

Mr. Edward James, Q.C., and Mr. V. Lushington, appeared for 
the sloop; Mr. Brett, Q.C., and Mr. E. C. Clarkson, for the 
schooner. 

The Court, addressing the Elder Brethren, said : " Gentlemen, 
I must draw your attention to the provisions of this statute, be- 
cause it is now the established rule, or, rather, they constitute the 
rules whereby we must all be governed, and this is the first time, 
to my recollection, since the passing of the statute, or, rather, 
since it came into effect, when direct reference has been made to 
these two rules — I mean, to the Articles numbered 11 and 12, 
and I think you will find it necessary to decide, upon a considersu- 
tion of all the facts, within the provisions of which of these rules 
the case actually does fall. The 11th Article is this: — *If two 
sailing ships are meeting end on or nearly end on, so as to involve 
risk of collisidii, the helms of both shall be put to port, so that 
each may pass on the port side of the other.' Now this, as we 
know, is a very old standing enactment in former sections, but we 
must now determine whether these two vessels were meeting end 
on, or nearly end on, and whether there was an obligation on both 
vessels to put their helms to port Or not ; and if there was an 
obligation on both for their helms to be put to port, then we must 
consider whether that obligation has been complied with, or 
whether this rule has been violated. Now I must say, with very 
great deference to the arguinents which have been adduced, if 
those on board the vessel proceeding in this case starboarded, that 
appears to me not only to have been a violation of this Act of 
Parliament, but the greatest violence that could be committed ; 
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Article 12. and, therefore, you will hare to consider in this point of view, 
also, whether the helm was starboarded or not But there will 
be a further consideration, applicable to this case as to many 
. others — whether the starboarding the helm, or the neglect to port, 
was, or was not, the cause of collision ; because, if it was not the 
cause of collision, it is not visited by this statute with any punish- 
ment. Now, the next is of this description, and this is new : — 
* When two sailing ships are crossing so as to involve risk of col- 
lision, then, if they have the wind on different sides, the ship with 
the wind on the port side shall keep out of the way of the ship 
with the wind on the starboard side, except in the case in which 
the ship with the wind on the port side is close-hauled, and the 
other ship free, in which case, the latter ship shall keep out of the 
way.' And I believe the reason of this Article having been framed 
was, that we had a very great difficulty in ascertaining what was 
the duty of two vessels where they were crossing each other. We 
understood what it was when two vessels were meeting end on, or 
nearly end on, but' we had some difficulty in saying what should 
be done when two vessels were crossing ; in point of fact, it was 
found to be difficult to lay down any rule at all, and whether the 
rule now laid down is sufficient it will require experience to ascer- 
tain. Now, that brings me at once to see what was the wind at 
the time of the collision, so far as I am able to ascertain it from 
the evidence in the case. With respect to the evidence produced 
from the four or five logs kept in the places mentioned, it has 
always been received in this Court, and commented on by the 
Privy Council, with approbation, therefore it is not in my power, 
even if I was so disposed, to reject that evidence ; and there is 
one reason why we take certain evidence which is contrary to the 
rules of the Courts of Common Law, namely, that they regard 
things done upon the land, and we here look to matters occurring 
upon the high seas. We can get at nothing but from interested 
parties on both sides ; therefore, for the purpose of obtaining the 
truth, and being desirous of attaining that object, certainly there 
has been some relaxation in the strict rules of evidence. Now, 
•with regard to the effect of the evidence, you have heard the 
entries read, and the direction and force of the wind at the various 
times and seasons, as entered in the log. I have no doubt, as a 
matter of fact, that the entries were correctly made, but how far 
they will operate on ships in distant places is another considera- 
tion ; and you will be best likely to know whether in that locality 



Digitized by 



Google 



RULE OF THE ROAD. 95 

there was such a change of wind as would account for the wind Article 12. 
changing in these places. Even in this case it occurs, from the 
testimony of one of the witnesses, that there was a difference, of 
two points coming up to w., and that was a general change of . 
wind. That being so, you will give due weight to that description 
of evidence, by taking it also in combination, with the evidence 
given on both sides. On the one hand, you have the master of 
the small vessel speaking to it being aw., and, on the other hand, 
you have the witnesses for the schooner representing it as being 
more to the w. In the pleadings in this case, I should tell you, 
we never allow the statements to be contradicted when the parties 
have laid down their statements. The wind, as stated on the part 
of the party proceeding, is not stated with precise accuracy, but, 
I believe, wisely and properly, in these words, * about s.w. ;' and, 
on the other side, it is more peremptorily laid down, namely, as 
w. by s. If you come to the conclusion that this sloop was at the 
time under a starboard helm, and close-hauled, perhaps different 
considerations would apply to it than if you should be of 
opinion that both the vessels were lying free at the time. Of 
course, I do not pretend in any way to anticipate what your deci- 
sion may be. Now, we will proceed a little further in this case. 
It is a matter of very considerable importance in cases of con- 
flicting evidence, as the present is, to bear in mind the actual 
mode of collision. It is represented in the following way by the 
respective parties : — On behalf of the smaller vessel, it is stated 
that the * John and Eliza's starboard bow caught the bowsprit of 
the Witham ;' and, on the other side, that * the bluff of the star- 
board bow of the sloop came in contact with the stem of the John 
and Eliza.' Which is the more probable solution of this collision 
I must leave entirely to you. You will consider whether it is 
consistent with ordinary seamanship that the schooner should 
proceed in a course to cross the sloop's hawse — or nearly to cross 
it — and then suddenly port, and run, as stated, into her starboard 
side. It is an extraordinary story with which the schooner is 
charged, of having crossed the hawse of the sloop, and then sud- 
denly ported and run into her so. But it appears to me also 
somewhat extraordinary that the sloop should have starboarded, 
as represented, and run into the schooner. It is positively denied 
by those on board the Witham that the helm was starboarded, 
and, certainly, if it was starboarded, they are perjured witnesses. 
I do not understand how it was possible for this collision to have 
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Article 12. taken place in the manner stated by the schooner — ^namely, from 
the sloop starboarding and running into her stem — without the 
green light of the Witham being seen. There is one other point. 
If the helm of the John and Eliza had been ported in a reason- 
able and proper time, she, as it is represented, having gone from 
N. by w., or n.n.w. to N.N.E., whether the collision would not have 
been entirely avoided." 

The Court and Elder Brethren having retired for consultation, 
upon their return. 

Dr. Lushington said : " We are of opinion that the John and 
Eliza is to blame for this collision solely." — ^Adm. Ct. Jan. 27, 
1864, S. G. 

" The George Dean v. The Constitution" 

Two actions were brought, one by the owners of the late brig 
George Dean, 182 tons register, from Liverpool, with a general 
cargo, for Demerara, and the other by the owners of that cargo, 
against the British ship Constitution, 1282 tons register, from 
New York, with a gelieral cargo, for Liverpool, to recover for a 
total loss resulting from a collision, about 6 p.m. on the 11th of 
February, 1864, off the Skerries. For the brig the wind was stated 
as S.W., and the weather as fresh gale, accompanied with sleet and 
rain ; for the ship the former was represented as s.w. by s., but 
unsteady and freshening, and the latter as hazy. The case for the 
brig was, that the tide being ebb, running about one knot and 
a half per hour, she was close-hauled on the port tack, under 
close-Teefed topsails and foretopmast staysail, heading about 
W.N.W., going about a knot and a half per hour, her regulation 
lights brightly burning, when the Constitution was seen about 
three points on the lee or starboard bow, half or three-quarters of 
a mile off ; that she kept close to the wind, and the Constitution, 
which was sailing free, approached, showing her green light, and 
ran into her — ^her jibboom and bowsprit striking the brig's main- 
mast, and her starboard bow striking the brig's waist, and she 
shortly afterwards foundered, the crew of the brig, except the 
mate, who was unfortunately lost, escaping on board the Consti- 
tutionr The defence of the Constitution, on whose part a cross 
^ action was brought, set forth that the tide was ebb, running from 
two to two and a half knots ; that she was proceeding under 
single-reefed topsails, reefed mainsail, jib, topmast staysail, and 
spanker, close-hauled on the starboard tack, heading about s.e. by 
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s. making four to four and a half knots, carrying her proper Article 12. 
lights, ^hen the green light of the brig was seen a point and a 
half to two points on her port bow, at a considerable distance ; 
that she was kept close to the wind, and the green light dis- 
appeared, and shortly afterwards re-appeared, and the brig was 
seen still bearing about the same, but approaching so that a 
collision was inevitable ; that the Constitution's helm was then 
put hard a-port, but, nevertheless, the brig with her starboard 
side struck the Constitution's stem, carrying away her jibboom, 
rigging, and doing her great injury. A salvage suit was also 
brought by the steam-tug Royal Arch, of Liverpool, for salvage 
services rendered to the Constitution after the collision ; and it 
appeared from the proceedings, that the tug towed the vessel 
clear, and then took the Constitution to Sandon Basin, the service 
occupying 16 or 17 hours. The witnesses were examined vivd voce. 

The Court was assisted by Captain Drew and Admiral Col- 
linson. 

The Queen's Advocate and Mr. V. Lushington appeared for the 
Greorge Dean and the Royal Arch ; Dr. Deane, Q.C., and Mr. E; 
C. Clarkson for the Constitution. 

The Court, addressing the Elder Brethren, after submitting to 
their consideration the 11th and 12th Articles of the steering and 
sailing rules, said : " It is of the last importance, gentlemen, you 
should determine whether the George Dean was close-hauled on 
the port tack, and whether the Constitution was close-hauled on 
the starboard tack. If the George Dean was close-hauled on the 
port tack, and the starboard tack vessel was free, then it was the 
duty of the starboard tack vessel to have kept out of the way, 
which she did not do, and it was the duty of the port tack vessel 
to do nothing. You must solve the question, whether the star- 
board tack vessel had the wind free." 

The Court and Elder Brethren having retired for consultation, 
upon their return. 

Dr. Lushington said : " We are of opinion that the George 
Dean is to blame for this collision, and that no blame attaches 
upon the Constitution." 

On this case being taken to the Judicial Committee of the 
Privy Council on appeal, the judgment of Dr. Lushingtoh was 
^confirmed, but the appeal was dismissed without costs. — Adm. Ct. 
March 22, 1864 ; P. C. July 6th, 1864, M. R. ; 10 Jur. N. S. 831, 
L. T. N. S. 894, P. C. 
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Article 12. 

" The Elka v. The Orinoco:' 
This was an action brought by the schooner Eliza, of Harwich, 
66 tons register, from Boulogne, with a cargo of oH-cake for 
Lynn, against the Bremen three-masted schooner Orinoco, 320 
tons, from London, with a general cargo for Rio Janeiro, to 
recover for the loss arising from a collision between them, about 
2*30 AJf., on the 1st of October, 1864, off the North Foreland. 
The Eliza stated the wind at N.B., and the weather as moderate 
and squally ; dark and cloudy, no moon, and stars seldom visible. 
The Orinoco represented the former as n.e. by E., and the latter 
as fine, clear night, and light breeze. The tide was about three 
hours' ebb, running two and a half knots. 

The case for the Eliza, as stated in the petition, was, that she 
was proceeding close-hauled on the starboard tack against tide, 
heading about nji.w., going three knots, carrying her red and 
green lights; that her mate, who was at her helm, saw the 
Orinoco and her red light about a quarter of a mile distant, 
about one point on her port bow ; that, being close-hauled, the 
Eliza kept her course, and the mate shouted to the persons on 
board the Orinoco, but no notice was taken by them ; that when 
the Orinoco was about a cable's length distant, and it was clear 
that the collision was inevitable, the helm of the Eliza was put 
hard a-port, and she was brought nearly up to the wind ; that the 
Orinoco was coming with the tide, at six or seven knots an hour; 
that the Orinoco struck the Eliza on the port bow with her port 
bow, and stove "in three planks, carrying away everything on her 
port side, and the fore rigging and chain-plates, and main chain- 
plates ; the port light of the Eliza being also carried away, and 
the topping-liffc of the mainsail was pulled off the boom of the 
mainsail; that the collision and the damages and losses con- 
sequent thereon were caused solely by the neglect, default, and 
mismanagement of those on board the Orinoco, in not keeping 
clear of the Eliza^ as they easily might and ought to have done ; 
and that the collision was not in any degree owing to those on 
board the Eliza. The master of the Eliza, after the collision, 
believing that she was sinking, called out to the Orinoco for 
assistance, but that vessel went on without rendering, or offering 
to render, any aid to the Eliza. The answer on behalf of the 
Orinoco pleaded as follows: — That she was, under the circum- 
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stances, by law compelled to take a pilot, and that she was when Article 12. 
she so sailed, and she continued until after the collision men- 
tioned in the petition filed in this cause, duly in charge of 
William Speeding, a duly licensed Trinity House pilot; that 
during the whole of such time, the master and crew of the said 
vessel properly and eflBciently did their duty in all respects, and 
throughout acted by and under, and promptly and implicitly 
obeyed, the orders and directions of the said pilot as to the 
navigation of the said schooner; that no blame what-ever in 
respect to the said collision is attributable to the master, or any 
or either of the crew, of the Orinoco ; that, prior to the institution 
of this suit, the plaintiffs were informed by the proctor for the 
defendants that they, -the defendants, claimed exemption from 
liability for the damage sustained by the Eliza under the statutory » 
provision relating to compulsory pilotage ; that the Orinoco has 
been detained in port since her repairs were completed, solely for 
the purposes of this suit, to the great loss and injury of her 
owners, who have likewise been put to further heavy costs and 
charges in giving bail to this action. The reply for the Eliza 
alleged that the said schooner Orinoco was not by law compelled 
to take a pilot.; that the master and crew of the said schooner 
did' not properly and efficiently do their duty in all respects as 
alleged, and that they did not promptly and implicitly obey the 
orders and directions of the said pilot as alleged ; and that the 
said collision was not due solely or at all to the fault or incapacity 
of the said pilot, but was attributable to the master and crew of 
the Orinoco. The depositions of the witnesses on both sides were 
printed. 

The Court was assisted by Captain Drew and Captain Close, 
Mr. A. S. Smith (of the Common Law bar) appeared for the 
Eliza ; the Queen's Advocate and the Admiralty Advocate for the 
Orinoco. 

The Court, addressing the Elder Brethren, said : " Gentlemen, 
I think that the most satisfactory course that I can adopt on this 
occasion is to point out to you what ought to have been the duty 
performed by each of these vessels according to the admitted facts 
in the case, for we are now in a very different situation from what 
we used to be. There is scarcely a case of collision which can 
now occur which is not provided for by the Act of Parliament, 
and directions are given for the measures to be pursued by each 
of the vessels. Now, the admitted facts are, that these two 
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Article 12. vessels were proceeding on rather opposite courses — ^not directly 
opposite courses, but nearly so — and that the Orinoco was on the 
port tack, and the Eliza on the starboard tack. Now, under these 
circumstances, the case falls within the 12th Article annexed to 
the Act of Parliament :— * When two sailing ships are crossmg so 
as to involve risk of collision, then, if they have the wind on 
different sides, the ship with the wind on the port side shall keep 
out of the way of the ship with the wind on the starboard side, 
except in the case in which the ship with the wind on the port 
side is close-hauled and the other ship free.' That is not this 
case. It follows, therefore, that it was the duty of the Orinoco to 
give way, and to keep out of the way of the Eliza, and if that duty 
was not performed she is to blame, and prmd facie is responsible 
• for all the damage that occurred. Now, that being the duty of 
the Orinoco, the next question is — ^what was the duty of the 
Eliza ? And that is provided for by the 18th Article : — * Where, 
by the above rules, one of two ships is to keep out of the way, 
the other shall keep her course, subject to the qualifications ccm- 
tained in the following article.' Now, when I come to consider 
the case of the Eliza, I will more particularly call your attention 
to that article ; at present I will go to the case of the Orinoco. 
Now, looking at these pleadings, I cannot entertain the slightest 
doubt of what was the intention of the parties. The intention of 
the parties who represent the Orinoco — and it was to their in- 
terest to do so— was this: to admit that the Orinoco was to 
blame for the collision ; to admit they had on board, by compulsion, 
a licensed pilot, that the whole blame attached to him, and then, 
according to the provisions of the Act of Parliament, they were 
exonerated from all pecuniary responsibility; and I do not believe 
they intended to put in any other fact and circumstance than that 
which is stated, and it is, as you know, a matter of great im- 
portance to the ultimate result in this case, whether the pilot was 
solely to blame or partly to blame; and that blame must be 
shared by master and crew for this obvious reason — that if the 
pilot was solely to blame, as I said before, there is no pecuniary 
responsibility upon those who employed him ; but if he is only 
partly to blame then the pecuniary responsibility attaches. Having 
directed attention to these two points, I will direct you to the last 
and only remaining point on the present occasion— that is, was 
the Eliza to blame in not having done anything that she ought 
to have done. Now it is perfectly true she pleaded she pat 
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her helm hard to port at the last exigency, and it is equally Artide 12. 
true in the examination of Southgate, the mate, that he does not 
in terms depose that any snch thing was done. He does not, as 
it appears to me, negative that the helm was put hard to port : 
what he says is, that he kept the vessel as close to the wind as 
she possibly could lie. But there arises a previous consideration, 
whether there was any obligation upon the part of the Eliza so to 
port her helm. That requires a reference to the Act of Parlia- 
ments I have already read you the 18th section, whereby it is 
provided that she should keep her course ; therefore, if the thing 
stood simply there, provided she had not ported at all, but kept 
her course, she would have been justified according to the 
18th rule. But the learned counsel on that side endeavoured to 
put a construction on the 19th Article, which certainly is novel, 
according to my view of it. The 19th Article is this: — *In 
obeying and construing ttese rules, due regard must be had to 
air dangers of navigation ; and due regard must also be had to 
any special circumstances which may exist in any particular case, 
rendering a departure from the above rules necessary in order to 
avoid immediate danger.' Now, according to my view of that 
section, it is an exemption of persons who would otherwise be 
under obligations to obey the previous sections, in omitting so to 
do— viz., the effect of it would be this: that, though they were 
directed to keep their course, yet, if there was imminent danger, 
they would be justified in not keeping their course, provided they 
had a chance thereby of avoiding the certainty of a collision. 
But it does not appear to me this is a directory section at all that 
tells parties they are to do this or that, or anything else, but they 
are released from the severe obligation of complying with all the 
terms of the previous sections, and they are released from that 
obligation by circumstances which would render obedience to 
them conducive to peril, while by deviation they might escape 
from that peril ; therefore, I cannot think that by porting at the 
last there is any specific direction that shall not be done, but it 
will be for you to determine whether, looking at the whole, there 
was, in any view of the case, a demand upon them to adopt that 
measure. There is another point which has been touched upon 
here which I must notice to you — and I must do so in obedience 
to the Act of Parliament, because we must always obey Acts of 
Parliament, and I always regard them stringently to the utmost of 
my power— -that is, that those on board the Orinoco did not come 
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Article 12. bact after tbe collision to see what damage was done to the Eliza, 
the Eliza being a small vessel of 56 tons, and the Orinoco of 
nearly 200 tons more. This is, as you are aware, an entirely new 
provision of Parliament. There have been several instances — 
many of which have appeared in this Court — ^where, in cases of 
collision, the vessel doing the damage, (though imminent peril 
attached to the other vessel) sailed away, and mercilessly left the 
other vessel to her fate ; and that that was certainly a breach of 
all the dictates of humanity cannot be doubted, and it was to 
correct that mischief this 33rd s^tion was passed : — * In every 
case of collision between two ships, it shall be the duty of the 
person in charge of each ship, if and so far as he can do so 
without danger to his own ship and crew, to render to the other 
ship, her master, crew, and passengers (if any), such assistance as 
may be practicable and as may be necessary, in order to save 
them from any danger caused by the collision. In case he fails 
s6 to do, and no reasonable excuse for such failure is shown, the 
collision shall, in the absence of proof to the contrary, be deemed to 
have been caused by his wrongftil act, neglect, or default, and such 
failure shall also, if proved upon any investigation hpld under the 
third or the eighth part of the principal Act, be deemed to be an act 
of misconduct or a default, for which his certificate (if any) may 
be cancelled or suspended.' Now it is for you, taking into con- 
sideration all the facts, to say whether there was any neci&ssity, 
for the sake of saving the lives of the people on board the Eliza, 
that the other vessel should stop and inquire the state of the mis- 
chief which had arisen in consequence of the collision. Certainly, 
looking at the very diverse weight of the two vessels, it is pro- 
bable that the larger vessel would have inflicted a more serious 
mischief upon the smaller vessel than the smaller vessel would do 
upon the larger one. In point of fact, I am not aware there was 
in this case any immediate danger to life, or that it can be said 
they had wilfully abandoned these parties when in a state of 
immediate danger to life. But that is not the whole purport of ' 
this section. The whole purport of the section is, that the vessel 
should examine and wait in order to see whether there is any 
necessity for the intervention of her services in order to prevent 
loss of life or property. 

The Court and Elder Brethren then retired for consultation 
and upon their return. 

Dr. Lushington said: "We none of us entertain any doubt 
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upon this case. We are of opinion that this collision is entirely Arfide 12. 
to be attributed to the fault of the pilot himself exclusively — ^that "~ 
no blame attaches to the master or the crew. We think that no 
blame attaches to the Eliza herself. We think she did all she 
ought to have done ; and we are of opinion, that under the cir- 
cumstances of this case, there was no-obligation on the Orinoco to 
lay by in order to render assistance tir the vesseL" — ^Adm. Ct. 
February 1, 1865, S. G. 

" The Sea S&rpmty. The Presto^ 

This was an action brought by the barque Sea Serpent, 711 tons 
register, from Alicante, with a cargo of lead, grass, and other 
merchandise, for the Tyne, against the Norwegian brig Presto, 
257 tons, from Boulogne, in ballast for Elsinbre Roads, to obtain 
compensation for the loss resulting from a collision between them, 
off the Kentish Knock, about 9 p.m. of the 23rd of August, 1864, 
nautical time. The barque represented the wind as e. by n., and 
the weather as dark and cloudy, with drizzling rain. The brig 
stated the former as e.n.e. to e. by N., and the latter as a little 
cloudy, but cjear below. The tide was asserted by both parties 
to have been the last quarter ebb. The case for the Sea Serpent 
was, that while proceeding, at the rate of about four or five knots 
an hour, under close-reefed topsails, foresail, spanker, and topmast- 
staysail, steering s.e. by s., close-hauled on the port tack, and 
carrying the proper regulation lights, brightly burning, the red 
light of the Presto was seen about half a mile distant to lee- 
ward, bearing about li point on her starboard bow, whereupon 
her helm was put hard a-port, and her spankersheet and outhaul 
let go, which caused her to fall off about three points, and 
brought the Presto's red light to bear on her port bow ; that the 
Presto, instead of keeping her luff, bore up for the Sea Serpent, 
and when within hailing distance the mate and crew of thS Sea 
Serpent repeatedly hailed the Presto to keep her luff, but she 
nevertheless kept on her course until within a short distance of 
the Sea Serpent, when the Presto luffed a little to the wind, as if 
an attempt had been suddenly made to change her course, and 
inmiediately afterwards ran into the stem and port or weather 
bow of the Sea Serpent with great violence, carrying away the 
bowsprit, with all the gear attached, making a deep cut in her 
port or weather bow, breaking her stem, driving out the knight- 
heads and hawse timbers on the starboard bow, shaking her 
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Artid6 12. severely fore and aft> and starting her waterways and seams. She 
then fell along the port side of the Sea Serpent, and remained 
there entangled, rubbing and chafing the planks, breaking the 
main rail and topgallant quarter-board, starting the poop deck, 
and doing her other considerable damage. It appeared from the 
proceedings that the Sea Serpent, with the aid of a lugger and 
steam-tug, was taken to Dover Harbour to be repaired. The 
answer for the Presto set forth, that she was making four knots 
an hour, heading from n. to N. by e. close-hauled on the starboard 
tack, exhibiting her proper regulation lights, burning brightly, 
when the green light of the Sea Serpent was descried, distant 
about a mile, bearing two to three points on her port bow ; that 
the Presto was kept on her course, expecting the Sea Serpent 
would keep clear of her, but that vessel, although loudly hailed, 
approached and rendered a collision inevitable, whereupon the 
Presto's helm was put to port to ease the blow, and almost im- 
mediately afterwards the Sea Serpent, with her bowsprit or jib- 
boom, caught the Presto's jibboom and carried it away, and then 
with her stem and starboard bow struck the Presto's starboard 
bow, and afterwards fell alongside the Presto, doing her further 
considerable damage. It was then pleaded that the vessels were 
clear in about an hour, when the Presto's damage was inspected, 
and her master, finding he could keep the sea, proceeded on his 
course. The witnesses on both sides were examined vivd voce. 

The Court was assisted by Captain Drew and Captain Bayly. 

Dr. Deane, Q.C., and Mr. Flintoff, of the Common Law Bar, 
appeared for ttie Sea Serpent ; Mr. Brett, Q.C., and Mr. E, C. 
Clarkson, for the Presto. 

The Court, addressing the Elder Brethren, said : " Gentlemen, 
there is no difficulty in this case as to what was the duty of these 
two vessels. One was a British vessel, and the other appears to 
be a Norwegian vessel ; but as the authorities in Norway have 
acceded to the regulations which have been made by the British 
government, both parties are equally bound by these regulations. 
It falls within the 12th Article, which says : — * When two sailing 
ships are crossing so as to involve risk of collision,' then the ship 
on the port tack shall, generally speaking, give way. I. see nothing 
on the present occasion to alter that rule so far as relates to the 
ship on the port tack, and I take it that she was bound to give 
way, and then the duty of the other vessel was, according to the 
J8tb rule, to keep her course. That being so, the question will 
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be, whether these vessels — one or the other of them — obeyed the. Article 12. 
prescribed rule, and which was to blame for the collision ?" ' 

The Court and Elder Brethren then retired for consultation, 
and upon their return, 

Dr. Lushington said : " We are all of one opinion, that the 
Sea Serpent is solely to blame for this collision, in not having a 
sufficient look-out and seeing this vessel in time, and that no 
blame attaches to the other vessel." — Adm. Ct. March 8, 1865, 
S. G. ' 

" The Amtrian ship Maria'' 

Judge Kelly. — " In this cause of collision many minute par- 
ticulars have necessarily been the subject of examination which 
do not constitute the great leading facts, upon which, altogether, 
my judgment should be founded. To the latter, then, will I 
altogether request your attention, while, as briefly as is consistent 
with clearness, I will recapitulate them, as established by evidence, 
and then confer with you upon such nautical points as may require 
the aid of your skill to enable me to arrive at correct conclusions. 
About 3 o'clock on the morning of the 31st of October, 1864, the 
Italian barque Giuseppe Accame, 507 tons, her master, Giovanni 
Marengo, and 15 hands, from Sulina for Cork or Falmouth, with 
a cargo of Indian com, was, in the prosecution of that voyage, 
off the south coast of Ireland, about 50 miles from Cape Clear, 
the wind moderately fresh from about e., all sail set except royals, 
close-hauled on the starboard tack, heading N.N.E., and going 
about 3J or 4 knots through the water. It was the master's 
watch, and he, with the boatswain and seven of the crew, were 
then on deck, when the boatswain, on the look-out on the top- 
gallant forecastle, saw a light two points on the lee bow of the 
barque, and about 3J miles distant, the weather at the time, 
according to the master's evidence, being free from fog and rain, 
with a clear horizon, but dark overhead. Immediately reporting 
to the master, the latter, on examining it through his glasses, 
perceived it to be the green light of a vessel then on her port 
tack, with her starboard side towards him, crossing his course, 
and involving the risk of a collision, should she continue in that 
direction. In order to warn her, and whilst she was yet two miles 
off, he ordered the fog-horn to be sounded ; but she still con- 
tinued to approach, and about 10 minutes before the collision he 
made out her hull and sails, and that she was then hauled by the 
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ArUoIe 12. wind on tb6 port tack. Ha held on his course, therefore, in the 
expectation that the vessel would give way, and bear up as she 
approached him. That vessel was the Maria G., the defendant in 
this cause, an Austrian ship, 650 tons register; her master, 
Giovanni Milka, and 16 hands, from Sulina to Cork or Falmouth, 
with a cargo of com, and then standing off the Irish coast on the 
port tack, as stated, all sails set except topgallant sails and royals, 
heading S.S.W., and going at the rate of from 3 to 4 knots. The 
master of the Italian, observing that the Austrian ship as she 
approached did not keep away or change her course, directed his 
crew, all hands being then on deck, to sUout out to the Maria Gt. 
to keep away. This they did in their native phrase, * Portga,' 
the two vessels being then but three-quarters of a cable's length 
asunder. Marengo's evidence (the master of the Italian) then is, 
that, * seeing the Maria Gt. did not obey that hail, and the danger 
of a collision being then imminent, in order if possible to avoid it 
or deaden its effects, he ordered his helm down just two minutes 
before the collision.' The order was obeyed, and the barque 
came head to wind, and did not lose her way ; but at that very 
moment, and before they had time to haul the after-yards, the 
Maria G. struck her violently with her stem and cutwater on the 
port side, about 16 feet before the main-chains, cutting through 
her planks and covering board, making a breach of considerable 
size, striking her more than once with her stem and starboard 
side, her jibboom passing through the barque's mainsail ; and 
then breaking off, the two vessels fell alongside each other, and 
became entangled for about ten minutes, when they eventually 
cleared. Now, on the other side, the evidence of the second^mate 
of the Maria G., then in command of the watch, is, that from three 
to five minutes before the collision he heard his own look-out 
report, 'Vessel ahead, close,' and immediately after, the hail, 
* Portga ' from her. He at once, knowing it was his duty to put 
his helm up, at once cried out to the man at the helm to * Hard 
a-port,' and ran to the lee side to see the vessel. It was very' 
dark, with small fog and passing showers. He saw her hull and 
sails bearing towards the Maria G. ; it was the Giuseppe Accame ; 
he saw no lights. The Maria G. was paying off very, very slowly, 
but the master, having eased off the spanker-sheet and let go the 
halyards, that helped the vessel to pay off better. They had just 
time to perform these manoeuvres when they struck. The Giuseppe 
Accame was then right in the wind, and he could see her sails ; 
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she was on a tack going round. Thejt did all they could to avoid Article 12. 
a collision. The Maria G. struck the other vessel more than ; " 

once. Her own stem, jibboom, and all forward were broken by 
the first and second blows ; they struck with the stem and both 
bows, and both bows were injured, but the starboard one the 
most. The evidence of the master of the Maria G. is, * That 
he had been in his cabin for the quarter of the hour before 
the collision, when, hearing the hail of *Portga,' he came 
out on deck, and, letting go the spanker-sheet, ordered to keep 
away, which he then saw had been already ordered; saw the 
Giuseppe Accame, but CQuldnot distinguish which side of her was 
next to him; she was then three-quarters of a cable's length off; 
gave orders to lower the main and mizen topsails, the vessels at that 
moment being only a cable's length asunder, and his own jibboom 
bearing on the other's bow, and entering in between her fore and 
mainmast. If the Italian had kept her course, the collision 
would not have happened. Supposes the Italian was going astern ; 
thinks she was ; might have done so because wind and tide right 
ahead ; he did not see it, but doubts she was going astern.' Now, 
upon the latter part of this evidence, it is sought to maintain the 
special defence of the Maria G.,"namely, that before the collision, 
the Giuseppe Accame had improperly ported her helm, and at the 
time of the collision was right in the wind's eye, making stem 
way, and had fallen across the course of the Maria G. ; but, weak as 
the evidence of the master of the latter vessel is, viz., * He supposes 
and thinks that the Giuseppe Accame was going astern, but he 
did not see it,' it is distinctly contradicted, and the veiy reverse 
sworn- to, that she was going ahead at the time of the collision, 
not only by her own master, mate, and boatswain, but by the 
second mate of the Maria G., Georgio Margeri, who swore that 
* when the Italian was struck she was going round.' This special 
defence, therefore, necessarily falls to the ground. The general 
causes assigned for the collision are, therefore, now to be con- 
sidered. The Giuseppe Accame charges the fault upon the 
Maria G. for not keeping out of her way by bearing away in 
time. Upon that charge, gentlemen, you will assist me with your 
opinions. The Maria G. charges the fault upon the Giuseppe 
Accame — firstly, for not having the coloured lights required by the 
regulations fixed in their proper places ; secondly, for not having 
kept a proper look-out; and thirdly, for n^ obeying the 12th 
Article of the sailing regulations. Now, the first cause assigned 
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Article 12» has been already ruled by this court in the case of the Sea Nymph 
' of Chester, following the ruling of the Judicial Committee of the 

Privy Council upon appeal in the City of Carlisle, reported in 
10 Jur., N.S., where it was held that the substance of the regula- 
tions was, * that the light should be fairly visible as[described, and 
that there was no order that they should be fixed in any peculiar 
manner, or in any particular part of the ship, and that the whole 
question was, taldii^ the description of the manner in which the 
lights in that case were fixed, were they so fixed as to be fairly 
visible. Now the evidence of the master and mate of the Giuseppe 
Accame is that her lights w«re fixed four feet forward from the 
stem at each quarter, about two feet above the taflfrail, and in 
brackets extending out about one foot from the sides ; and the 
same witnesses, with the boatswain, the helmsman, and the two 
boys, all depose to the fact of their being so fixed and lighted 
and burning before and at the time of the collision ; and to in- 
validate them there is nothing but the negative evidence of the 
people of the Maria G. that they did not see them. Now, when 
the Court considers, on the one hand, the vigilant look-out of the 
Italian, their precautions, their warnings, their activity, in the 
hands being on deck before and during that collision, their patient 
and seamanlike obedience to the sailing rules, up to the most 
imminent point of their own immediate danger, and on the other 
the indolent look-out of the Maria G., which permitted a strange 
sail to be close ahead, and within three-quarters of a cable's 
length of them, before they saw it, one half of the crew below at 
the moment of the collision, and not called up to duty, when the 
pressure was so great that two hands on the look-out were called 
from the forecastle to aid in letting go the braces — ^the absence 
of the master himself from the deck for the quarter of an hour 
preceding thej, collision, the Court feels that it should be very 
strong evidence indeed which could induce it to discredit the 
testimony of the Italians as to their lights. The second cause 
alleged, — ^namely, the Italian not keeping a proper look-out, — is 
not only not sustained by evidence, but is most amply contra- 
dicted by it. The third cause alone remains, and is to be very 
specially considered, because- by these sailing regulations the 
present cause must be determined. The l2th Article of these 
rules Iq as follows: — * When two sailing ships are crossing so as 
to involve risk of collision, then, if they have the wind on differ- 
ent sides, the ship with the wind on the port side shall- keep out 
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of the way of the ship with the wind on the starboard side' — with Artic le 12> 
certain exceptions, which do not toach the present case. Then 
comes the 18th Article, which says that where, by the above rale, 

* one of two ships is to keep ont of the way, the other shall keep 
her course,' subject, however, to Article 19, which says, * regard 
must be had to any special circumstances rendering a departure 
from Article 18 necessary in order to avoid immediate danger.' 
These three articles, governing the present case, — the i2th that of 
the Maria G., the two latter the Giuseppe Accame, — I request of 
you, gentlemen, to keep in view when aiding me in solving the 
following questions : — 1. Did the Maria G. bear away in time, or 
was any impediment thrown in her way of doing so effectually 
when paying off, by any and what act of the Giuseppe Accame ? 
2. Was the Giuseppe Accame justified in putting her helm hard 
a-pcfli; to go about at the time and under the circumstances she 
did ? 3. In your opinion, were the lights of the Giuseppe Accame 
so fixed as to be fairly visible to the Maria G., when approaching 
her, as stated ? 4. To which vessel do you attribute the collision, 
or to both ? — stating your reasons." 

The judge and assessors having retired to chambers for half an 
hour, and returned into court. 

• Judge Kelly said : " We have all agreed in our answers to the 
four questions : First — ^That the Maria G. did not bear away in 
time, and that, had she done so, she could have effectually cleared 
the Giuseppe Accame. Second — That the Giuseppe Accame was 
perfectly justified, it being the only manoeuvre she could perform 
to avoid the inevitable destraction of both vessels. Third — That 
the lights were perfectly visible. Fourth — That the Maria G. 
was solely to blame, for not kee^g away in time, which could 
have been done had the look-out in the vessel been sufficiently 
vigilant.' I therefore decree in favour of the petitioner, the Giuseppe 
Accame, with costs, and dismiss the petition of the Maria G., in 
ilie cross action, with costs." 

Advocates for the petitioner — ^Dr. Townsend, Q.C.,Dr. Elrington^ 
and Dr. Boyd ; Proctor, The Queen's Proctor : for the defendant 
—Dr. Todd, Dr. Chatterton, Q.C., and Mr. Kernan, Q.C. ; Proctor, 
Mr. Eichardson.— Adm. Ct. Dub. March 14, 1865, S. N. L. 



" The James Dunn v. The TyrianJ' 

This was a suit promoted by the owners of the late schooner 
James Dunn, 87 tons, from Devoran, in Cornwall, laden with 
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AHiole 12. copper mnndic ores, for Swansea, against the owners of the barqne 
Tyrian, 240 tons, from Graresend for Newport, in ballast, t(> re- 
cover for a total loss arising from* a collision between them 15 to 
20 miles s.w. of Lnndy Island, about 10 p.m. on the 1st of June, 
1865. For the schooner the wind was stated as n.e. by e., and 
the weather as hazy, with the moon obscured at times ; for the 
barque the former was represented as E.N.E., and the latter as 
thick and rainy. The case for the James Dunn was, that she was 
proceeding under mainsail, foresail, staysail, standing jib, 'boom 
jib, flying jib, topsail, topgallantsail, and gafPtopsaU, close-hauled 
on the starboard tack, heading about from n. to n. by w., making 
four to five knots, carrying the Admiralty regulation lights, when 
the green light of the Tyrian was seen at a distance of about one 
mile, bearing fix)m two to three points on the port bow, and 
thereupon the James Dmm was kept- on her then course, close- 
hauled to the wind, on the starboard tack, in the expectation that 
the Tyrian, which was on the opposite, the port tack, would keep 
clear of her. The Tyrian, instead of so doing (and although, as 
she approached, she was loudly hailed from the James Dunn), 
came on without any apparent alteration in her course, and ren- 
dered a collision between the said two vessels imminent, where- 
upon the helm of the James Dunn was put hard a-p6rt, but not- 
withstanding which the Tyrian ran into and struck the James 
Dunn on the port side, near the main rig^ng, and did her so 
much damage that she began to fill with water, and her master 
and crew were compelled, in order to save their lives, to get on 
board the Tyrian, and in a few minutes afterwards they saw the 
Jamea Dunn founder. The crew of the James Dunn remained 
on board the Tyrian until the following day, the 2nd of the said 
month of June, when they were put on board another vessel, 
which took them to Swansea. It was then contended that the 
collision arose from the feult of the Tyrian and those on board 
her. The Tyrian alleged that she was making four and a half 
knots, close-hauled on. the port tack, heading about s.e., carrying 
the regulation lights, when the James Dunn was observed about 
two points on the starboard bow, distant about a quarter of a 
mile ; that no light could be observed on board her, and she was 
not, in fact, carrying the regulation lights duly exhibited and 
brightly burning, whereby she appeared to those on board the 
barque Tyrian to be a vessel standing on the same tack as the 
Tyrian ; that no alteration was then made in the Tyrian's helm ; 
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but shortly afterwards a red light was perceived exhibited on Article 12. 

boai'd the James Dunn ; but the helm of the Tyrian was there- 

upon put hard a-port, but that the James Dunn, instead of keep- 
ing her course, ported her helm also, and threw herself in the 
wind, whereby the Tyrian did not pass clear under her stem, as 
she otherwise would have done, but the port quarter of the James 
Dunn came in contact with the jibboom and stem of the Tyrian, 
and in result the James Dunn shortly foundered, her crew being 
saved on board the Tyrian. It was then pleaded that the collision 
was caused by the improper navigation of the James Dunn, and 
by the negligence of those on board her, and was not caused by 
any negligence of those on board the Tyrian, but, on the contrary, 
was, so far as they were concerned, an inevitable accident. Wit- 
nesses on both sides were examined vivd voce. 

The Court was assisted by Captain Shuttleworth and Admiral 
Collinson. 

Dr. Deane, Q.C., and Mr. E. C. Clarkson, appeared for the 
owners of the James Dunn; Mr. Cohen for the owners of her 
cargo ; Mr. Milward, Q.C., and Mr. V. Lushington for the Tyrian. 

The Court, addressing the Elder Brethren, said : " Gentlemen, 
a very few words will suffice in this case. The James Dunn was 
on the starboard tack, and, according to the well-known rule, it 
was her duty to keep her course, and it was the duty of the Tyrian, 
which was on the port tack, to keep out of the way. That she 
did not keep out of the way is unfortunately too true. Were 
there any circumstances which justified her in not keeping out of 
the way ? Let us consider what they are. The statement on 
behalf of the Tyrian is substantially this — that the James Dunn 
did not carry any lights that could be seen ; that she kept a good 
look-out ; notwithstanding there were no lights that could be seen 
in sufficient time to avoid collision. The question is, were there 
such lights burning or not? I have no doubt that this small 
vessel had proper lights for such a vessel, and that they were 
burning brightly at the time of collision. But though they were 
burning brightly, you are the best judges whether they could be 
seen on a reasonably fair night if a good look-out was kept. I 
do not think it was a very bad night, and though it might be a 
little wet, yet that it was not peculiarly dark, so as to render it 
difficult to discern lights. If you are of opinion in this case the 
James Dunn ported primarily without due consideration of the 
circumstiEUices, and so as to endanger the safety of the vessel, and 
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Article 12. did not do it for the purpose of saving life in the last extremity, 

you will, no doubt, hold the James Dmm for that to blame." 

The Court and Elder Brethren having conferred together, 
Dr. Lushington said : " The gentlemen with whose assistance I 
am favoured have come to the following conclusion : * We find that 
the Tyrian is solely to blame, and that the James Dunn was not 
thrown up into the wind until the collision was inevitable, and 
that then it was to lessen the danger;' and I am of the same 
opinion."— Adam. a. July 22, 1865, S. G. 



" The Gala v. The Zendbia:' 

This was an action brought by the ship Gala, 815 tons, from 
Dunedm, New Zealand, with a cargo of wool, for London, agamst 
the barque Zenobia, 415 tons, from Waterford, in ballast, for 
Shields, to obtain compensation for damage resulting from a 
collision between them, ofiF the South Foreland, about 2 pjf. on 
the 11th of June, 1865. It was agreed that the wind was E.N.E., 
and the weather fine and clear. The petition of the Gala set 
forth, that whilst proceeding, in tow of the steam-tug Warrior, 
about E.N.B., with the wind blowmg a strong breeze dead ahead 
of her, and the tide setting about E.N.B., at the rate of about two 
knots an hour, and going herself at from a knot to a knot and a 
half through the water, several ships being in sight, some beating 
and others running, and being in charge of a duly licensed Cinque 
Ports' Pilot, the barque Zenobia, one of the said beating vessels, 
was seen standing towards the Gala on the starboard tack, and 
that, when she had approached the Gala to within about two or 
three cables' lengths of her, she was about five or six points on 
the Gala's starboard bow ; that if she had continued her course, 
the Zenobia would have passed well astern of the Gala, but that> 
instead of doing so, the Zenobia, when she was within about a 
cable's length from the Gala, luffed up as if for the purpose of 
going about on the other tack, and then filled again, and ran 
stem on into the starboard quarter of the Gala, just abaft her 
mizen channels, and did her very considerable damage ; that the 
vessels were very soon clear of each other, and the Gala proceeded 
on her course, and arrived at Gravesend about 9 a.m. the next day. 
The answer on the part of the Zenobia was, that while proceeding 
under topsails, courses, staysails, and jib, close-hauled on the star- 
board tack, heading n., and making about five knots an hour, the 



Digitized by 



Google 



RULE OF THE ROAD. 113 

tide being flood and of the force of about three knots, the Gala Ardde 12. 
was seen in tow of a steam-tug at the distance of between one and 
two miles, bearing about w. by n., coming up Channel, and the 
Zenobia was kept on her course, close-hauled to the wind, in the 
expectation that the steam-tug and the ship would pass clear under 
her stem ; that the steam-tug and the Gala approached the Zenobia, 
and, instead of passing under her stem, they proceeded to pass 
ahead of that vessel, and thereby rendered a collision with the 
Zenobia imminent, whereupon the helm of the Zenobia was put 
hard a-starboard, and her port main braces were let go, and an 
attempt was made to square the mainyard of the Zenobia, but 
before this could be done the mizen topgallant backstay of the 
Gala took the flying gibboom of the Zenobia, and the Gala with 
her starboard quarter then strack the stem of the Zenobia and 
passed across her bows. The witnesses on both sides were ex- 
amined vivd voce. 

The Court was assisted by Captain Farrer and Captain Lam- 
bert. 

Dr. Deane, Q.C., and Mr. Murphy (of the Common Law Bar), 
appeared for the Gala; Mr. Brett, Q.C., and Mr. E. C. Clarkson, 
for the Zenobia. 

The Court, addressing the Elder Brethren, said : " Gentlemen, 
it appears that the steam-tug was going up Channel with this large 
ship in tow, and the barque was close-hauled on the starboard 
tack, with her head to the north, and the wind was e.n.b. Ee- 
garding the tug, I apprehend there is no case which relieves her 
from the duty of getting out of the way of the barque under those 
circumsfcances. ' There is no case that I am aware of, and certainly 
neither the case of the Cleadon, which has been adverted to, nor 
that of the Arthur Gordon, goes to that effect. It was the duty 
of the tug, then, provided it was practicable and could be done 
without danger, to get out of the way of the barque, which was 
close-hauled ; and according to my constraction of the rules, it 
was the duty of the barque to keep her course, unless there was 
an imperative necessity for her departing from them in order to 
avoid immediate danger. The first question is — did the tug do 
all she ought to do, and could do, to avoid the collision, and was 
she, in point of fact, prevented from taking more ^ectual mea- 
sures to avoid collision from the state of the wind and tide and 
the smallness of her power, and has she any excuse to set up upon 
that ground ? And jOn the other hand, did she do anything which 
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Article 12. would accelerate the collision and produce greater mischief? As 
to the tug, I cannot understand anything but that she starboarded 
at a time which is a matter of dispute, but which does not appear 
to me to be of importance in the case. The Zenobia states that 
she came under her starboard helm, and so continued, and did 
the utmost in her power to avoid the collision by going astern of 
the tug. The Gala asserts that she did not act so, but that when 
she came a certain way, approaching, she then ported, whereby 
flhe stopped her own way, and the consequence was, she could not 
go ahead, and tried to go astern." 

The Court and Elder Brethren then retired for consultation, 
and upon their return. 

Dr. Lushington said: "We are all of opinion that the sole 
blame is to attach upon the tug and the Gala, and none at all 
upon the other yessel."— Adm. Ct. July 27, 1865, M. R. 



" The Allan t. The Fhrar 

This was an action brought by the ship Allan, 924 tons register, 
from the Gulf of St. Lawrence, with a cargo of deals, for London, 
against the Spanish barque Flora, 320 tons register, from Havana, 
with a cargo of tobacco, for Hamburg, to recover for the loss 
resulting from a collision between them, from 10 to 16 miles 
south of the Eddystone Lighthouse, early on the morning of the 
16th of November, 1865. It was agreed that the wind was from 
the s. The Allan represented the weather as clear, light clouds, 
and stars visible, with a strong westerly swelL The Flora stated 
the night as dark. The case for the Allan was, that the tide, 
being flood, running 1^ knot, she was under all plain sail, close- 
hauled on the starboard tack, steering e. by s. i s., making four 
knots, carrying her proper lights, when the green light of the 
Flora was seen, distant about a mile, and about three points on 
her lee bow ^ that she (the Allan) was kept as close to the wind 
as possible ; and as the Flora, which was on the port tack, con- 
tinued to approach the Allan without any apparent change in her 
course, those on board the Allan hailed the Flora loudly and 
repeatedly, notwithstanding which the Flora ran athwart hawse 
of the Allan, and, with the foreshroud of her starboard main 
rigging, carried away the Allan's jib-boom and bowsprit, and, 
being entangled with the wreck thereof, swung round with her 
starboard bow into the starboard main chains of the Allan, and 
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there lay beating for nearly two hours, doing a great deal of Article 12. 
damage; after which the Allan was drawn clear afltem by setting 
her main and mizen topsails, and topgallantsails braced all aback, 
all the canvas having been taken in on her foremast directly 
after the collision, to save such mast from being carried away ; 
that as soon as the two vessels were clear of each other, the crew 
of the Allan, as she still lay aback, proceeded to secure her fore- 
mast, the headstays of which were all adrift, and, whilst engaged 
in doing so, the Flora ran down towards the Allan, and, owing to 
the negligence and mismanagement of those on board her, caught 
the port bow and anchor of the Allan with her port main rigging, 
and did further serious damage to the Allan, and was finally got 
clear by cutting away some of her said port main rigging ; that 
the collisions, and the damages arising therefrom, were occasioned 
by the negligent and improper navigation of the Flora, and no 
blame in respect thereto is attributable to any of those on board 
the Allan. 

The defence for the Flora, on whose behalf a cross action was 
brought, set forth, that she was close-hauled on the starboard 
tack, heading E.S.E., carrying her regulation lights brightly 
burning ; that she was taken aback, wid having come round on 
the port tack, she proceeded on that tack, heading W.S.W., for 
some time, to get sufficient way on the barque to tack her ; that 
the b^que being ready to tack, and the sea appearing clear for 
that purpose, the Flora was put in stays, all hands being on deck. 
Whilst in stays, a light was suddenly seen by Antonio de Gorti- 
solo, ihe look-out man, on the barque's starboard side, and imme- 
diately afterwards the barque was steick on her starboard quarter 
with great violence by the stem of the Allan, coming up Channel, 
and on board of which no regulation lights could be seen ; that 
the two vessels fell alongside, head and stem, and remained in 
contact for nearly three hours ; that the vessels at last got clear, 
and the Allan dropped clear astern for some distance. The Flora 
having lost nearly all her sails, lay quite powerless. It was then 
alleged that the Allan then gathered way, and by bad manage-, 
ment adVMiced and came with great violence into the port side of 
the Flora, and did much further damage; that after the vessels 
finally cleared, the Flora put into Plymouth ; that the collisions 
were both caused by the improper navigation of the Allan, and by 
the ne^igence rf those on board her, and were in no degree the 
result of any neglect on the part of the Flora. 

I 2 

Digitized by VjOO^IC ' 



118 RULE OF THE ROAD. 

^r^9 12^ The witnesses on both sides were examined vivd voce. ' 

The Court was assisted by Captain Farrer and Captain Lambert. 
Mr. Brett, Q.C., and Mr. E. C. Clarkson, appeared for the Allan ; 
Mr. Milward, Q.C., and Mr. V. Lushington, for the Flora. 

The Court, addressing the Elder Brethren, said : " Gentlemen, 
the questions for our consideration are, which of these two vessels 
was to blame for the collisions which have occurred, or whether 
they were both to blame on the same account. It appears that 
the flora intended to go into stays, and was, according to her own 
account, in stays. The question will be, whether she took those 
measures which were proper to be taken preliminary to ^oing 
into stays, and whether she did that after having taken a proper 
survey of the state of the sea immediately surrounding her, so as 
not to run the risk of a collision in case of a vessel being near 
her. According to the Flora's own statement, she had one person 
on the watch at the time in question ; and, according to her own 
statement, from the admitted facts, and according to her own 
plea, the Allan was not seen coming, although she was a large 
vessel. Whether she had lights or not, we will consider presently. 
Why did she not see the Allan? Assuming for the moment the 
Allan carried lights, why did she not see those lights? There 
was nothing in the state of the weather to prevent her seeing 
them, because, taking the whole of the evidence together, it is 
clearly this, that it was an ordinary night, and you might see a 
vessel carrying lights at the distance of a mile, and she does not 
see them. Provided she could have seen them at that distance, 
I apprehend, subject to your better judgment, she would have 
avoided, or might have avoided, by adopting proper measures, the 
collision altogether ; that is to say, she probably need not have 
gone into stays in the immediate neighbourhood of a vessel that 
was coming down upon her. What must be the reasons, and the 
only reasons, why the lights were not seen in due time ? Either 
there was an insuflficient look-out on board the Flora, or there 
were no lights burning brightly on board the Allan. There are 
three witnesses,. to whom it would be unfair to impute perjury, 
from the Allan, who state that the lights were burning at the 
time, and there is nothing to negative that on the other side : it 
is said by them that the lights were not seen ; and, under the 
circumstwices^ I must submit to you that the balance of evidence 
is clearly in favour of the Allan, that she had her lights burning 
at the time. If you are of opinion that the Flora ought to have 
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seen the Allan in due time, and that, if she had so seen her, she Article 12. 
might and ought to have taken measures to avoid the collision, 
which it was in her power to do, you can come to no other conclu- 
sion than that the Flora was to blame. Then, was, or was not 
the Allan to blame for the measures she pursued? It is abund- 
antly clear that, in the first instance, she did that which was 
right, because she was on the starboard tack, close-hauled, and, 
according to the 12th Eule, she was bound to have kept her course. 
She did keep her course. Was she to blame in not taking any 
other measures in order to avoid the collision ? It may be that 
the circumstances are such that a departure from the rule is justi* 
fied, and the question will be, whether there was any justification 
for a departure from the rule in this case. I have no doubt, 
looking at the 19th Eule, that if the circumstances of the case 
were such that there was immediate danger, perfectly clear to the 
apprehension of those present, they would have been justified in 
departing from the 12th Eule. The 19th Eule does not tell you 
that you must adopt any particular measure, but that, in con- 
struing and obeying the rules, you may take into your considera- 
tioDL urgent circumstances. I believe that is common sense, for if 
any rules were laid down by Parliament, or any other authority, 
which never could be departed from, in certain states or circum- 
stances it would necessarily involve, on many occasions, the de- 
struction of those ships which it was intended should be preserved. 
Eespecting the second collision, I do not touch upon the mode in 
which it took place, but leave it to your consideration." 

The Court and Elder Brethren retired for consultation, and 
upon their return, 

Dr. Lushington said : " The Flora is solely to blame for this 
collision." 

Decree accordingly in both actions. — ^Adm. Ct. Feb. 1, 1866, 
S. G. 

« The Benedetto v. The Calypso^ 
This was an action brought by the Italian barque Benedetto, 
249 tons register, in charge of a pilot, from North Shields, coal 
laden, for Buenos Ayres, against the English barque Calypso, 306 
tons, from London, with a general cargo, for Falmouth, in Jamaica, 
to recover for a total loss resulting from a collision between them 
off the South Foreland about 6 p.m. on the 30th of January, 1866. 
It was agreed that the wind was S.S.B. The Benedetto repre- 
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Article 12. sented the weather as fine and clear ; the Calypso as moderate, 
but a little hazy. The case for the Benedetto was, that the tide 
being two hours' ebb, she was under all plain sail, except the fore- 
topgallant sail, proceeding close-hauled on the starboard tack, 
heading e., making four knots, canying her proper lights, when 
the green lights of two ressels were seen on the port bow of the 
Benedetto, and at the distance of about one mile, coming down 
the Channel on the opposite port tack, and thereupon the Bene- 
detto was kept on her then course, close-hauled to the wind on 
the starboard tack, in the expectation that the said two yessels 
would keep out of her way. One of the vessels, a brig, passed 
astern of and cIcot of the Benedetto, but the other of the yessels, 
the barque Calypso, advanced until her green light was visible on 
the starboard or weather bow of the Benedetto, when she was seen 
to be keeping away, and her red (port) light came into view, 
and a collision between the two vessels being inevitable, the 
Calypso was loudly hailed from the Benedetto, and the helm of 
the Benedetto was put hard a-starboard for the purpose of lessen- 
ing the effect of the collision ; but, almost as soon as this had 
been done, the Calypso ran into and struck the Benedetto on her 
starboard side, between the fore and main rigging, with great 
violence, and did her considerable damage, in consequence of 
which the Benedetto shortly afterwards foundered, her crew 
having saved themselves by getting on board the Calypso. The 
Calypso, on whose part a cross action was brought, pleaded that, 
the tide being about three and a half hours' ebb, she was pro- 
ceeding on the port tack close-hauled, heading about s.w., making 
four and a half knots, exhibiting her regulation lights, when the 
red light of the Benedetto was observed about half a mile off, and 
one point on the starboard bow ; that the Calypso's helm was 
thereupon ported, and put hard a-port, but that the Benedetto, 
showing her green light, and notwithstanding hailing from the 
Calypso, ran across the Calypso's bows, and, with her starboard 
side, came in collision with the stem of the Calypso. It was then 
alleged that the Benedetto did not duly port her helm, and im- 
properly starboarded it. The witnesses on both sides were ex- 
amined vivd voce. 

The Court was assisted by Captain Farrer and Captain Close. 

Mr. Brett, Q.C., and Mr. E. C. Clarkson, appeared for the 
Benedetto ; Dr. Deane, Q.C., and Mr. V. Lushington, for the 
Calypso. 
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The Court, addressing the Elder Brethren, said : " Gentlemen, Article 12. 
the two stories told by these two yessels are entirely conflicting, 
and yon must make up your minds to which party you will give 
credit ; and one of the greatest assistances you will have in order 
to so make up your minds, will be by considering the probabilities 
of each representation, at the same time constantly fixing your 
attention upon those parts of the case which are not disputed. 
It was, no doubt, under the regulations, the duty of the Calypso 
to give way, and of the Benedetto to keep her course. Ton will 
have to consider whether the Calypso neglected to port until it 
was too late, and whether the Benedetto was justified in star- 
boarding. You are well aware that by another of the rules it was 
the duty of the Benedetto to keep on her course, and you will 
have to say whether the danger was so imminent that she was 
justified in starboarding, or whether you think she did so pre- 
cipitately, and without adequate and sufficient cause." 

The Court and Elder Brethren retired for consultation, and 
upon their return, 

Dr. Lushington said : " We are all of opinion that the Calypso 
is solely to blame for this collision." — Adm. Ct. March 2, 1866, 
S. G. 

** The EawTc v. The Hannah Maryr 
This was an action brought by the brigantine Hawk, 172 tons, 
from Rochester, in ballast, for Shields, to load coals, against the 
brig Hannah Mary, from London, in ballast, for Hartlepool, to 
recovcar for the loss resulting from a collision between them n^ar 
the West Rocks, in the Swin, about 11p.m. on the 23rd of March, 
1865. The Hawk stated the wind as n. to n. by w., and the 
weather as clear, with a fresh breeze. The Hannah Mary repre- 
sented the former as n.n.w. to n.w., and the latter as dark, with 
occasional showers. The case for the Hawk was, that the tide 
being nearly half ebb, of the force of about two knots, and while 
she was proceeding under all plain sail, close-hauled on the star- 
board tack, heading about W.N.W., and making from two and a 
half to three knots, exhibiting the Admiralty regulation lights, 
the green light of the Hannah Mary was seen at the distance of 
from a quarter to half a mile, bearing about two points on the 
lee (port) bow of the Hawk, and thereupon that vessel was kept 
on her then course, close-hauled to the wind on the starboard tack, 
in the expectation that the Hannah Mary, which was on the port 
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Article 12. tack, would keep out of her way ; but the Hannah Mary, instead 
of so doing, approached the Hawk, and rendered a collision with 
her inevitable, whereupon the helm of the Hawk was put hard 
a-port with the view of lessening the damage ; but directly after 
this the Hannah Mary ran into and struck the Hawk on her 
port bow abreast of the windlass, and did her considerable 
damage, in consequence of which she was compelled to proceed to 
Whitstable, in the county of Kent, where she arrived on the 24th 
day of said month of March. The Hannah Mary pleaded, that 
having been at anchor, she proceeded to beat down the Swin under 
all plain sail, and about .11 p.m. of the day in question was heading 
about E JT.E., going at from five to six knots, exhibiting the proper 
lights, when a brig, on the same course as herself, was seen right 
ahead of her, and only at a short distance, to go about, apparently 
to avoid another vessel on the starboard tack reaching towards 
her (the brig) ; that the starboard-tack vessel had been till then 
hidden by the brig from the view of the Hannah Mary ; that 
thereupon the helm of the Hannah Mary was ported to avoid the 
brig and starboard-tacked vessel, and that whilst so under the 
influence of their port helm, the green light of the Hawk was, for 
the first time, perceived on their starboard bow, about a cable's 
length off ; that there was no other course open to the Hannah 
Mary than to keep her helm hard a-port, which she did ; not- 
withstanding which, the port bows of the two vessels came into 
collision. The witnesses in the case were examined vivd voce. 

The Court was assisted by Captain Farrer and Captain Weller. 

Mr. Aspinall, Q.C., and Mr. E. C. Clarkson, appeared for the 
plaintiffs ; Dr. Deane, Q.C., and Mr. Potter for the defendants. 

The Court, addressing the Elder Brethren, said : " (Jentlemen, 
when this case was originally framed in the pleadings there was 
only one question suggested, and that was, that the Hannah 
Mary was not to blame because the collision was an inevitable 
accident. It is now said at the hearing that the Hawk was to 
blame for having improperly ported. I doubt whether it was 
open to the Hannah Mary to impeach the conduct of the Hawk, 
after having omitted to do so altogether in the pleadings ; but, 
really, if it was open to her, I am of opinion there is no ground 
whatever for saying that the Hawk was to blame. It was 
a fair night, she was upon the starboard tack, close-hauled, and, 
according to her own statement and evidence, she ported at a 
time when the collision had become imminent, and to lessen the 
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blow. The only point then is, whether or not the HannahMary Article 12. 
has proved that the collision arose from inevitable accident. You 
will consider whether there 'was any obstruction in the way, 
arising from one or two vessels, which rendered it impracticable 
for the Hannah Mary to see the Hawk at an earlier period than a 
cable's length." 

The Court and Elder Brethren retired for consultation, and 
upon their return, 

Dr. Lushington said : " I am advised, and entirely concur in 
the advice I have received, that the Hannah Mary is solely to 
blame for this collision."— Adm. Ct. April 19, 1866, S. G. 



" The Water Nymph v. The GarlisUr 

Thib was an action brought by the ship Water Nymph, 584 
tons, from Gravesend, with a general cargo and three passengers, 
for Melbourne, against the ship Carlisle, 1120 tons, from Hartle- 
pool, coal laden, for Calcutta, to recover for the loss arising from 
a collision between them, about 12 45 A.M. on the 28th of July 
1864, off Beachy Head. The Water Nymph stated the wind as 
W.N.W., and the weather as very fine and clear, with a fresh 
breeze; the Carlisle represented the former as w.s.w., and the 
latter as moderate and dark, and no moon visible. The case for 
the Water Nymph was, that she was carrying her Admiralty regu- 
lation lights, which were properly fixed and burning brightly, and 
was close-hauled on the starboard tack, heading about s.w., 
making seven knots, the flood tide having just begun to make, 
when the green light of the Oiarlisle was seen distant about a 
mile, and bearing about a point and a half on her port bow ; that 
as the Carlisle approached the Water Nymph's hands hailed her to 
keep away, but to no purpose, and when she had come so near as 
to render a collision inevitable, the Water Nymph's helm was put 
to port, and then hard to port, and the master ordered the main- 
yard to be backed for the purpose of easing the blow, but that, 
before these measures could produce any effect upon the Water 
Nymph's course, the Carlisle steered across her bows, and, with 
her starboard side just abaft her main rigging, struck the Water 
Nymph's stem, and carried away her cutwater, jibboom, and bow- 
sprit, and did her other considerable damage ; that the Carlisle 
immediately passed clear, and notwithstanding the master and 
crew of the Water Nymph entreated her master to keep by them, 
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Article 12. as they believed their vessel to be sinking, the Carlisle proceeded 
on her course, and was soon out of sight ; that, on sounding, the 
Water Nymph was found to have 26 inches of water, and such of 
the crew as could be spared, together with the passengers, were 
set to work &t the pumps; and the master having obtained a 
pilot-boat to remain by him for a time, and subsequently a steam- 
tug to take the Water Nymph in tow, she was taken to Spithead, 
where she arrived about 6 30 pjc. the same day. The defence for 
the Carlisle, on whose part a cross action was brought, set forth, 
that she was proceeding, close-hauled on the port tack, heading 
N.W., and making about five knots, the tide being slack, low 
water, carrying her proper Admiralty regulation lights, duly exhi- 
bited and burning brightly, when the Water Nymph was observed 
about two cables' length off, approaching her, and about four 
points on her starboard bow, but with no lights visible on board 
her ; that it was impossible for the Carlisle to pass to leeward of 
the Water Nymph, and those on board the Carlisle hailed the 
people on board the Water Nymph to put her helm up, and the 
helm of the Carlisle was then put h^d down, and the vessels 
shortly afterwards struck, the Water Nymph's stem coming into 
contact with the Carlisle's starboard quarter, doing very consider- 
able damage, and which arose, as the Carlisle insisted, from the 
Water Nymph not duly exhibiting her lights as required by law, 
not keeping a good look-out, and not taking proper measures to 
avoid a collision. The depositions of the witnesses were printed. 

The Court was assisted by Captain Bax and Captain Fenwick. 

Dr. Deane, Q.C., and Mr. Karslake, Q.C., appeared for the 
Water Nymph ; Mr. Brett, Q.C., and Mr. E. C. Clarkson, for the 
Carlisle. 

The Court, addressing the Elder Brethren, said : " Gentlemen, 
this collision took place between two very large ships. Both were 
proceeding down the Channel upon opposite tacks, the Carlisle 
being at that time on the port tack, and the Water Nymph on the 
starboard tack, and both are represented to have been close- 
hauled. Under these circumstances, as you are well aware, the 
duty is pointed out by statute as to what each of them should 
have done, and it was the duty of the Carlisle to keep out of the 
way, and of the Water Nymph to keep her course. It being the 
duty of the Carlisle to keep out of the way, and she having come 
into collision, I apprehend she must show why she did not dis- 
charge that duty and avoid the collision in question j and she 
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attempts to show it, first with regard to the lights of the "Water Article 12. 
Nymph ; and, secondly, she charges that vessel with having im- 
properly ported her helm. The evidence as to the lights you have 
heard, and will bear in mind, and you will form your own opinion 
as to whether they were improperly placed or not. I am utterly 
incapable of forming an opinion from the evidence whether there 
was any probability of their being so placed that they became less 
visible than they ought to have been. The next point is, how the 
lights were used — whether they were not either so neglected, or 
so improperly trimmed, as to render them less visible than they 
ought to have been to the Carlisle. As to the darkness of the 
night, the evidence does not show it was a peculiarly dark night, 
and, to a certain extent, it appears it was moonlight — that is to 
say, the moon was getting up at the time, but it was obscured by 
the clouds. If you are of opinion that the Water Nymph, con- 
trary to the regulations, improperly luflPed, so as to bring about 
this collision, or to contribute in any degree towards it, then, of 
course, we must find her to blame. Another point is, was the 
original porting or lufl&ng more than was necessary in order for 
her to keep her course. If you should consider that the porting 
was no more than was necessary, in order for the vessel to main- 
tain the course she was following, then there was an end of the 
question. With respect to luffing the second time, if you should 
be of opinion that that did not take place till the very moment 
before the collision itself and for the purpose, if possible, of 
avoiding the eflfects of it, then, of course, she will not be to blame. 
You will consider whether, looking at all the facts of the case, 
there was such a want of look-out and want of care on the part of 
the Carlisle, that those on board her did not see those lights when 
they ought to have been seen, and did not take those prompt 
measures they ought to have taken ; and you will also form your 
opinions whether the Water Nymph neglected her duty by 
hoisting improper lights, or in any way altered her course, so as 
to contibute to the collision." 

The Court and Elder Brethren then retired for consultation, 
and upon their return. 

Dr. Lushington said : " We are all of opinion that both vessels 
are to blame for this collision." — Adm. Ct. June 21, 1866, M. E. 
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Article 12. 



« The Singapore t. The Heler 

This case came before the Judicial Committee of the Privy 
Council on cross appeals from the decision of the learned judge 
of the High Court of Admiralty, whereby the barque Hebe and 
the schooner Singapore were held to blame for a collision which 
happened between them in the Bay of Biscay, about 2 30 a.m:. on 
the 21st of September, 1865. The origmal suit in the Court 
below was brought by the Hebe against the Singapore, and on 
behalf of the Singapore a cross action was instituted. The case 
of the Hebe was, that she was of 331 tons register, and was bound 
from Liverpool, coal laden, for Alexandria ; that, at the period in 
question, the wind was n.w. by w., a fresh breeze, and the night 
dark, but clear, and she was under all plain sail, except royals, 
flying-jib, and foretopgallantsail, close-hauled on the starboard 
tack, heading s.w. by w., making from five to six knots, and 
carrying her proper lights, when the Singapore, without lights 
visible, was seen, distant a few ship's lengths off, one point on her 
port bow ; whereupon the Hebe's helm was ported, but that^ as 
the Singapore did nothing, the vessels came into contax^t, the port 
bow of the Singapore striking the port bow of the Hebe. The 
Singapore, of 300 tons register, pleaded that she left Singapore, 
with a general cargo for Falmouth, for orders ; that the wind was 
N.N.E., and she was lying close-hauled on the port tack, heading 
about E., and showing the required lights, when the green light of 
the Hebe was perceived three or four points on her weather bow, 
running down in a course between s. and s.w., right before the 
wind, and not close-hauled on the starboard tack ; that she kept 
her course until the Hebe was close to her, when she was seen to 
port her helm, whereupon the Singapore's helm was put a-port to 
give the Hebe more room, but that the Hebe's helm was almost 
immediately afterwards put a-starboard, and she ran violently 
stem on into the Singapore's port bow, staving it in, and doing 
serious damage. Upon this state of facts, and the evidence 
adduced, as presented to the Court below and to their lordships, — 

Lord Westbury delivered judgment as follows : — " This case of 
the Singapore and the Hebe is one which has given their lord- 
ships some anxiety. The case itself is difficult; and the embar- 
rassment is still greater by the form in which it has been dealt 
with in the Court below. 
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" In a case of this kind, where the circnmstances are so ex- Article 12. 
tremely conflicting, the only reasonable and satisfactory mode of 
arriving at a conclusion is, by an analysis of the facts, to ascertain 
what is the principal fact or subject of inquiry upon which the 
case may be considered to hinge, and to endeavour to arrive at a 
satisfactory conclusion as to the testimony bearing upon that fact. 

" Now the case on the part of each vessel is that she was close- 
hauled, and that the other was running free. That depends, of 
course, upon the inquiry as to the direction of the wind. The 
evidence as to the quarter of the wind is very conflicting, and 
part of it is open to the legitimate conclusions resulting from the 
alteration that has been made in the log. 

" The case stands in this manner : — The allegation on the part 
of the Hebe is, that the wind was in the n.w. ; the allegation on 
the part of the Singapore is, that the wind was in the n.n.e. If the • 
wind was in the n.w., the Hebe, whose course was s.w. by w., was 
close-hauled, and the Singapore was running free ; if the wind was 
in the n.nIe., the Singapore, whose course was due e., with half a 
point, perhaps, to the northward, was close-hauled, and the Hebe 
was running free. 

" Upon the examination of the witnesses on the subject of the 
direction of the wind, the counsel for the Hebe called for the log 
of the Singapore. The requisition was made with a view of 
testing the accuracy of the evidence given on the part of the 
Singapore. Two or three witnesses had been examined on the 
part of the Singapore in addition to the master. The master 
kept the log. The master, in his examination in chief, swore that 
the wind was N.N.E. His attention was called to the log, and, 
from an examination of the log, it appeared that the original 
entry in the log was that the wind was in the N. That entry had 
been obliterated by another entry in a different ink, in which the 
direction of the wind was indicated by the letters n.n.o., which, 
being the initials* of the German words, indicate that the wind 

was N.N.E. 

" The witnesses on the part of the Singapore are examined, as 
indeed are the other witnesses, many months after the transaction. 
It is unreasonable to suppose that they could speak to the direc- 
tion of the wind purely from personal recollection. It is most 
reasonable to believe that they were shown the log of the Singa- 
pore, with the direction of the wind entered as having been at the 
time of the collision ij.n.e., and that it wap used by them as a 
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Article 12. means of refreshing their memory, or rather of controlling their 
recollection, and inducing them to state that the wind was n.n.e. 

" Now, we do not in any manner intend to impute either to the 
master or to these witnesses an intention to deceive. It is, no 
doubt, of the highest importance that documents of this kind, 
haying been originally drawn up in a given form, should have 
that form preserved, and that there should neither be erasure, 
obliteration, nor alteration subsequently made. It is admitted by 
the counsel for the Singapore, that the entry must be^ taken as it 
was originally, so that it would have been impossible for them to 
contend that the wind was n.n.e., seeing that the original entry 
was that the wind was northerly. 

"Now, taking that feet, which is the plain result of the 
testimony of the log itself as against the Singapore, we have then 
. to consider (as the Singapore's evidence must be conridered as 
not evidence proving that the wind was N.N.E., but as her admis- 
sion must be taken that the wind was N.) we have to consider 
how the scale ought to turn, and whether the afl&rmative evidence 
that the wind was N.w. must not be accepted. 

" It is desirable that it should be borne in mind that the log of 
the Singapore, per ae, is not evidence ot any fact for the Singapore. 
The log is a statement made by the master of the Singapore at a 
time being contemporaneous with the event, and therefore more 
likely to be correct, and it is used for the purpose only of correct- 
ing a statement made at a subsequent time. It corrects the 
evidence of the master, and it reasonably accounts for the testi- 
mony of the man on board the Singapore. The master says that 
the- wind was N.N.B. It is corrected by this entry ; and, without 
for a moment supposing that the man did not intend to speak the 
truth, it reasonably accounts for the evidence of the man being in 
correspondence with the testimony given by the master ; but if 
the one is contradicted by the entry, the same thing must apply to 
the other. 

" It is not necessary to proceed upon a hypothesis that it was 
a fraudulent entry, or that the witnesses brought to support that 
entry on the part of the Singapore are witnesses who do not say 
what they believe to be the truth. On seeing the entry, tiiey 
might well have believed that the wind was in that quarter, and 
might be influenced by that «ntry, and so have given their testi- 
mony that that was the direction of the wind. 

" But the testimony on the part of the Hebe is not open to any 
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such observation. So far as it goes, it is direct and positive that Article 12. 
the wind was in the N.w. It is undoubtedly open to the observa- 
tion urged by the Queen's Advocate, that the witnesses on the 
part of the Hebe are comparatively few in comparison with the 
number of witnesses that might have been called. If there were 
any reason to suppose that those witnesses ^ad been designedly 
kept away, the observation would have had weight; but at a 
distance of time after the event it may well be supposed that there 
was a difficulty in calling additional testimony. 

" Still, bearing that remark in mind, and attributing the weight 
which is due to it, we are yet of opinion that there is satisfactory 
confirmatory evidence, — positive evidence, — on the part of the 
Hebe, that the wind was in the n.w., and that that agrees with the 
other facts of the case, and accounts for the other facts of the case, 
in a manner in which they cannot be accounted for by putting 
the wind in another quarter. 

**This being the result of our examination of the evidence 
upon that point, and finding, with the assistance that we have, 
that the wind being supposed to be in the N.w., all the other facts 
of the case are made consistent and in a great measure reconciled, 
we have arrived at the conclusion that the wind must be taken to 
have been in the N.w. at the time of the collision. 

" That being so, the rest of the case is reasonably free from 
contradictory testimony, except the point of the starboarding the 
helm of the Hebe, which is asserted on the one side and denied 
on the other. 

"Now the wind being taken to have been in the n.w., the 
Hebe was runniug close-hauled, or nearly close-hauled,— suffi- 
ciently close-hauled as to bring her within the terms of the 12th 
rale, where that nde speaks of close-hauled vessels. The Singa- 
pore, on the other hand, was running free. The wind enabled 
her to have maintfdned her course, or altered her course with 
perfect safety, and without losing her way. 

"The evidence shows that the Hebe ported a little when the 
ships were very near to one another, I think the evidence says 
* about two ships' length.' The Hebe ported at that time, and it 
is the probable state of the case (in which we are confirmed by 
the opinion of the nautical assessors) that the Hebe running close- 
hauled, and luffing as she did by porting her helm, threw herself 
up into the wind, so that her sails did not fill again within sip 
short a distance, mid so she may have drifted down and struck 
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Article 12. the Singapore. The nature of the blow, and the consequences of 
the blow, are hardly consistent with the hypothesis of the Hebe 
when under full sail running stem on into the bows of the 
Singapore. Had she done so, being so much larger a yessel and 
heavily laden, the blow would have been greatly more serious, 
and the consequences very much graver than they are found to 
have been. 

" Now the Singapore's assertion that the Hebe starboarded her 
helm, could be nothing in the world more than a conjectural 
conclusion. She inferred that the Hebe starboarded, because the 
Hebe appeared to come in a direction which starboarding her 
helm, if she had way upon her, would have given to the Hebe. 
It is sworn, and there seems no reason to doubt the truth of the 
statement, by the persons on board the Hebe, that she did not 
starboard her helm at all ; but the act that she did of porting her 
helm being close-hauled at so short a distance from the Sngapore* 
will account for all that follows, without the conclusion that the 
Hebe starboarded her helm and ran into the Singapore. 

" That being the state of the case, the next inquiry is, whether 
the Singapore was right in being in that position in which she is 
found when the Hebe in this manner came into collision with her ? 

" What was it the duty of the Singapore to have done under 
the circumstances ? She admits that she saw the lights of the Hebe 
for some time previously to the collision. We have found as a 
fact against her, that she was running free. We have found that 
her head was in the direction, as she herself says, of either east or 
half a point to the northward of east. Her plain duty under 
those circumstances was, as she must have known, from the 
direction of the wind, and the lights, that the Hebe was close- 
hauled ; her plain duty was to have ported her helm, altered her 
course, and so got out of the way. She says she did so. If she 
had done so, it was utterly impossible there could have been this 
collision. Whether she did or not, this is plain, that it was her 
bounden duty to have gone out of the way, and that, the wind 
being in the quarter in which we find it proved to have been, and 
her course being such as she admits it was, it was plainly within 
her power, as it was within her obligation, to have got clearly out 
of the course that was being pursued by the Hebe. 

" Under those circumstances, therefore, their lordships are of 
opinion that there is nothing in the facts, when thoroughly 
examined, to justify the conclusion that the Hebe was wrong as 
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well as the Singapore. They are not desirous that a judgment Article 12. 
should be passed which imputes blame to either party, where the ] 

grounds on which that conclusion is arrived at were not stated. 
There is no statement of the grounds on which the learned 
Judge in the Court below arrived at that conclusion. We have 
endeavoured to state the grounds on which (coming to the con- 
clusion that we have done about the wind) we have no difficulty 
in deciding the case. We think the Hebe was right, and the 
Singapore was to blame. 

"Their lordships are of opinion, therefore, and will, in con- 
formity, humbly advise her Majesty to reverse the judgment, 
to reject the petition of the Singapore with costs, and award 
damages, (to be settled and ascertained in the usual way by 
reference), to the Hebe, together with her costs of the suit and 
her costs of this appeal."— P. C. Nov. 23, 1866, Official Copy of 
Judgment. 

See also the case of The Pyrus v. The Smales, under Article 5, 
and the cases of The Kezia v. The Elka, The Dapper v. The 
Lady Normariby, The Amalia v. The Gatherina Maria, The St 
Cyran v. The Henry, The Norge v. Ths Wolverine, and The 
Princess Louisa v. The Artemas, under Article 11 ; The Eclipse 
v. The Royal Consort, under Article 17 ; and The Eie7izi v. T?ie 
Cleaver, and The Erinagh v. The Rjukan, under Article 18. 
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ARTICLE THIRTEEN. 

Article 13. jj^ fy^Q sMps Under steam are meeting end on or 
nearly end on so as to involve risk of collision^ th^ 
helms of both shall he put to port^ so that each mmj 
pass on the port side of the other. 

" TJie Lucia Jantina v. The Mexican'^ 

This was an action brought by the Dutch schooner Lucia 
Jantina, 139 tons, from King's Dock, Liverpool, with a cargo of 
salt, for Narva, in Russia, against the screw steamer Mexican, 
1279 tons register (the property of the West India and Pacific 
Steamship Company), with engines of 14:0-horse power, from 
Port-au-Prince for Liverpool, to obtain compensation for damage 
sustained by reason of a collision between them, about 2 am. on 
the 8th of June, 1863, in the vicinity of the Rock Light, at the 
entrance of the river Mersey. The schooner stated the wind as 
light from N.W., the steamer represented it as nearly calm, if any- 
thing as easterly; and the weather was described as fine and 
dear, the tide being ebb, running three to four knots. The case 
of the Lucia Jantina was, that while in charge of a licensed pilot, 
and in tow of the Paragon (s.), which also took in tow the Dutch 
galiot Engelina, and steering, not by compass, but following the 
tug, with her head to the northward, and making four knots per 
hour, carrying her proper lights, and her crew keeping a good 
look-out, the three lights of the Mexican were seen one point 
on the port bow, distant about an English mile ; that she (the 
schooner) and the Paragon duly ported their helms, but that the 
Mexican, without duly slackening her speed or stopping, came on 
at great speed, showing her green and white lights only, and with 
her stem struck the schooner on the port side, between the fore 
and main rigging, doing so much damage, and causing the 
scjiooner to make so much water, that she was in danger of 
sinking, and it became necessary to run her on shore, from whence 
she was towed back to Liverpool in the afternoon of the same 
day; that the Mexican, without any reasonable excuse for so 
doing, quitted the schooner immediately after the collision, with- 
out offering any assistance ; that the collision was the result of 
the improper navigation of the Mexican, and the neglect of those 
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on board her, and was not in any degree caused by those belonging Article 13. 
to her (the Lucia Jantina). The defence of the Mexican set forth, 
that she was in charge of a licensed pilot, of No. 7 Liverpool pilot 
boat ; that all hands were on deck, and the master and pilot on 
the bridge ; that she was going half speed, about five miles an 
hour, and on arriving at the Eip Rap Buoy, near the Rock Light- 
house, on the Cheshire side of the river Mersey, a steam-tug, with 
two schooners in tow (being the vessels in question), was seen, 
one and a half point on her starboard bow, and about one quarter 
of a mile off; that the green lights on the steam-tug and schooners 
were distinctly visible ; that she (the steamer) had all her lamps 
clear and burning brightly; that immediately on seeing the green 
lights of the schooner, the pilot of the steamer ordered the helm 
to be put hard a-starboard, so as to bring the bows of the steamer 
from off the shore into the middle of the river; that directly 
afterwards the steam-tug ported her helm, upon which the pilot 
of the steamer ordered her engines to be stopped and reversed fall 
speed ; that this was done, and the way of the steamer neai'ly, if 
not quite, stopped; that the tide was about an hour ebb, and 
running about four miles an hour ; that the steam-tug crossed the 
bows of the steamer, but that the schooner Lucia Jantina was by 
the tide drifted against them and struck amidships, and appeared 
to sustain little, if any, damage ; that the paint was not rubbed 
off the bows of the steamer; and that, after the collision, the 
steamer proceeded up the river, all well, and anchored. It was 
then pleaded that the Rip Rap Buoy is on the Cheshire side of 
the river Mersey, and inside of it the water shoals rapidly to the 
shore ; that the steamer was driawing 17 feet 6 inches, and was 
about 50 yards off the Rip Rap Buoy at the time of the collision; 
that if her helm had been ported instead of starboarded when the 
steam-tug and schooners were seen, she would have gone ashore ; 
that it is the custom on the river Mersey for outwardbound ships 
to go to sea on the Liverpool side of the river, and for inward- 
bound ships to enter on the Cheshire side, and this was the course 
pursued by the steamer ; that as to the licensed pilot said to be 
in charge of the Lucia Jantina, as alleged, the defendants say that 
he was only a second-class pilot. The answer then, after denying 
the statement in the petition that the three lights of the steamer 
were seen about one point on the port bow of the schooner, distant 
a mile, and that the steamer, without duly slackening her speed 
or stopping, came on at great speed, showing her green and white 



Digitized by 



Google 



132 RULE OF THE ROAD. 

Article 18. lights only, and with her stem striking the schooner, and doing 
the damage complained of, and denying that she left without 
tendering any aid, as asserted, then contended that if there was 
any negligence or improper conduct it was that of the licensed 
pilot employed by compulsion of law, and in charge of the Mexican 
at the time, and that the collision was not occasioned by the 
negligence of any of the persons on board her. The witnesses on 
both sides were examined vivd voce. 

The Court was assisted by Captain Bax and Admiral Collinson. 

Mr. Mil ward and Mr. V. Lnshington appeared for the plaintiffs; 
Dr. Deane, Q.C., and Mr. Potter for the defendants. 

The Court, addressing the Elder Brethren, said : " The first 
question is, whether these two vessels — two steam ships — were 
meeting each other within the terms of the Act of Parliament ? 
The statute enacts, that * if two ships under steam are meeting 
end on, or nearly end on, so as to involve risk of collision, the 
helms of both shall be put to port, so that each may pass on the 
port side of the other.' It must be for you to determine, in the 
first instance, whether, looking at the whole of the evidence in 
this case — and it would really be a waste of time to enter upon a 
consideration of it minutely — these two vessels were meeting end 
on, or nearly end on, so as to involve a risk of collision. If they 
were, then the next point is, why did not both these vessels port ? 
and that can be solved in this way, and this way only. It would, 
of course, be sufficient excuse for the vessel proceeded against not 
having ported her helm, if she was in so narrow a part of the river 
that by porting she would have run herself aground ; but, of 
course, I do not venture to form an opinion as to whether she was 
in such a narrow part of the river that she could not port. Upon 
this point the evidence is conflicting. As to the weather, it 
appears to have been an exceedingly fine night, and vessels could 
be seen at a considerable distance. I cannot say that, to my 
satisfaction, it is proved either of the vessels was guilty of a want 
of look-out. Inhere might have been a defective look-out, but the 
evidence does not satisfy my mind there was an absence of look- 
out. According to the statement of the vessel proceeded against, 
she starboarded in the first instance for her own convenience, at 
the entrance of the Channel, at what I believe is called the Rock 
Gut Buoy. At that period, if I understand the evidence correctly, 
she had already seen the steam-tug and these other two vessels j 
and I think it is admitted they must have been at that time under 
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the port helm. Having proceeded from the Eock Gut Buoy to oflF Article 13. 
the Eip Eap Buoy, the vessel's head to a certain extent changed 
position, for then she saw the light of the steamer upon her 
starboard bow, and then, according to the evidence, in order to 
escape the danger of a collision, and not being able to port, she 
starboarded. It will be for you to determine that question, whe- 
ther she was right or not. It is impossible for the Court to say a 
word upon it, because it is as purely a nautical question as could 
possibly occur. As to the section in the statute that in a case of 
collision one ship shall assist another, I cannot say this was a case 
of wilful desertion, because no application for assistance was made. 
They were in danger afterwards, but to say this was a wilful 
desertion when the other vessel never applied for assistance, would 
be going further, I think, than I should be justified in doing." 

The Court and Elder Brethren having retired for consultation, 
upon their return. 

Dr. Lushington said : ** We are all agreed in opinion that there 
was sufficient water to have enabled the Mexican to have gone on 
the Cheshire shore, and to have ported her helm instead of star- 
boarding it as she did : and we also all agree that the sole blame 
rests upon the pilot."— Adm. Ct. Dec. 21, 1864, S. G. 

" The Golden Pledge v. The Cognac:' 
This was an action brought by the owner of the late steam ship 
Golden Pledge, 73 tons register, against the owners of the iron 
three-masted schooner-rigged screw steamer Cognac, 376 tons, to 
recover for the total loss of his vessel in the Crosby Channel, at 
the entrance to the river Mersey, about 10 30 p.m. on the 23rd of 
July, 1864. For the Golden Pledge the wind was stated as west- 
ward ; for the Cognac it was represented as about w.s.w. ; and it 
was agreed between the parties that the weather was fine. The 
case for the plaintiff was, that on the day in question, in charge 
of a duly licensed pilot, she had left her anchorage in the Mersey, 
and proceeded down the river on a voyage to Havana, with a 
cargo of coals on board ; that about the time in question she was 
off the Eip Eap Buoy, heading about n. by w. \ w., proceeding at 
half speed only, the tide being about two hours' flood, running at 
the rate of about 3 knots an hour, carrying her regulation lights, 
and her crew keeping a good look-out, when the masthead light 
and green light of the Cognac were observed about a point and 
a half on the starboard bow, distant from 2 to 3 miles; that the 
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Article 18. two steamers were not meeting end on or nearly end on, so as to 

involve risk of collision, bnt, on the contrary, if each had con- 

tmned her course, the Cognac would have passed well clear on 
the starboard hand of the Golden Pledge ; that the Golden Pledge 
was accordingly kept on, but shortly afterwards she had to 
starboard to pass under the stem of three vessels standing to the 
eastward, and to port to regain her proper course ; that the green 
light of the Cognac was then broader on the starboard bow of the 
Golden Pledge, whose green light must have been conspicuously 
visible to those on board the Cognac ; that the Cognac advanced 
rapidly, as she was going at great speed, and had the tide in her 
favouf; that, by way of precaution, the steam-whistle of the 
Golden Pledge was loudly sounded, and her engines stopped, and 
her helm slightly starboarded, but the Cognac came on at great 
speed, with her helm then a-port, rendering a collision imminent ; 
that the Golden Pledge, whose way through the water was much 
deadened, with the view, if possible, to save a collision, put her 
helm hard a-starboard and reversed her engines, but that the 
Cognac, with her stem, struck the Golden Pledge a fearfol blow on 
the starboard side, just before the paddle-box, causing her to sink, 
with all her cargo, and several of her crew, almost immediately ; 
that the rest of the crew was saved on board the Cognac ; and 
that the red light of the Cognac was seen before the blow was 
struck. It was then pleaded that the Cognac was proceeding at 
an undue rate of speed; that she improperly ported her helm; 
that when approaching the Golden Pledge, so as to involve risk 
of collision, she did not duly slacken her speed or stop or reverse ; 
that her lights were not duly constructed, placed, and screened, 
in compliance with the regulations ; that she was navigated im- 
properly and negligently ; that all these circumstances occasioned 
the collision, and that it was in nowise caused by those on board 
the Golden Pledge. The answer for the Cognac set forth, that 
she had left Cadiz for Liverpool with cargo and passengers, and 
that just previous to the collision she was steering up the Crosby 
Channel, keeping on the starboard side, at three-quarters speed, 
heading s. by b. i e., the flood tide running three knots, and 
exhibiting her proper lights, a good look-out being maintained 
on board her, and she being in charge of a duly licensed pilot, 
when the masthead light and red light, but only a gleam of the 
green light, of the Golden Pledge were observed nearly right 
ahead, distant two to three miles. It was then alleged that, the 
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two steamers appearing to be moving in such a direction as to Article 18. 
meet end on, or nearly end on, and so involve risk of collision, 
the Cognac's helm was ported until she went off one point, and 
was then steadied ; that very shortly afterwards, upon discovering 
no material alteration in the position of the lights, the Cognac's 
helm was again ported, and then put hard export ; and that, on 
the green light of the Golden Pledge almost immediately after- 
wards coming fully into sight, the engines of the Cognac were 
stopped and reversed full speed ; but that, nevertheless, the 
Golden Pledge came into collision with the Cognac, the stem of 
the latter steamer striking the starboard side of the former 
steamer just before the paddle-box. It was then pleaded that a 
proper look-out was not kept on board the Golden Pledge ; that 
the Golden Pledge, when approaching the Cognac so as to involve 
risk of collision, did not duly slacken her speed, or stop or reverse 
her engines ; that the side lights of the Golden Pledge were not 
duly constructed, placed, and screened, in compliance with the 
regulations; that the Golden Pledge improperly neglected to 
port her helm when the said steamer and the Cognac were 
meeting end on, or nearly end on, so as to involve risk of 
collision, and the Golden Pledge improperly starboarded her 
helm ; that the Golden Pledge improperly neglected to keep out 
of the way of the Cognac when the two steamers were crossing 
so as to involve risk of collision, and when the Golden Pledge 
had the Cognac on her own starboard side ; that the collision was 
occasioned by the Golden Pledge not keeping to the proper side 
of the channel, and otherwise by the negligence and improper 
conduct of those on board the Golden Pledge, and was not in any 
way occasioned by those on board the Cognac ; and that if the 
collision was in any degree occasioned or contributed to by any 
improper navigation of or by any one on board the Cognac, it was 
so occasioned or contributed to solely by the fault or incapacity 
of the aforesaid qualified pilot, and not otherwise, and the em- 
ployment of the said pilot was at the time and place in question 
compulsory by law. The witnesses on both sides were examined 
vivd voce. 

The Court was assisted by Captain Redman and Captain Arrow. 

Dr. Deane, Q.C., Mr. V. Lushington, and Mr. E. C. Clarkson, 
appeared for the Golden Pledge; Mr. Lush, Q.C., Mr. Cohen, 
and Mr. Butt for the Cognac. 

The Court, addressing the Elder Brethren, said: "Gentlemen, 
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Article 13. I am of opinion that the decision of this case will mainly turn 
npon one single question of fact; and before I come to that 
question of fact I should wish to dismiss, in two or three words, 
a matter respecting which many witnesses have been examined, 
and some observations have been made. The state of the lamps, 
as I think, had really nothing whatever to do with this collision. 
Whether the lamps of the Cognac were properly placed, or those 
of the Golden Pledge I care not, for it was a perfectly fine night, 
and each vessel saw the other, according to their own witnesses, 
from three to four miles off. The important matter is — ^were 
these two vessels meeting stem on or not? The 13th Article 
says : — * If two ships under steam are meeting end on, or nearly 
end on, so as to involve risk of collision, the helms of both shall 
be put to port, so that each may pass on the port side of the 
other/ If you should be of opinion that these two vessels were 
meeting end on — and as to the fact I will say a few words pre- 
sently — ^then it is perfectly clear that the Gulden Pledge did not 
put her helm to port, and she did not obey this 13th Article, and 
she is to blame for this collision, and that the Cognac is not to 
blame by reason that she did put her helm to port. Then the 
14th Article states : — * If two ships under steam are crossing so 
as to involve risk of collision, the ship which has the other on her 
own starboard side shall keep out of the way of the other.' If 
you should consider they were not meeting end on, then I should 
ask you which vessel had the other on her starboard hand. 
Assuming that the Golden Pledge had the other vessel on her 
own starboard hand, it was her duty to keep out of her way, 
and she had her choice of so doing, either by starboarding or 
porting. Supposing that was the state of things, then it is just 
as clear that the Cognac would be to blame, because, in the case 
I have just mentioned to you, it would have been the duty of 
the Cognac to have kept her course, and not ported, as she would 
fall under the 18th Article : — * Where, by the above rules, one of 
two ships is to keep out of the way, the other shall keep her 
course, subject to the qualifications contained in the following 
article.' It appears that the course of the Golden Pledge was 
N. by w. I w. down the Mersey, and that of the Cognac was s. by 
E. i E. up the Mersey, and they would be courses which would pro- 
bably lead to a collision. It is said that the Cognac, according to 
custom and usage, was coming up the right side of the river, and, 
therefore, she would keep closer to the west side. Formerly the 
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law was, that steamers should always keep on the starboard side Article 13. 
whenever they were coming up or going down. That law is now 
altered, but still there is a usage and custom which, I apprehend, 
is not easily departed from, and, according to the evidence, the 
Cognac was keeping to the westward as she came up the river. 
You will consider the facts, and that fact spoken to that they 
passed the Crosby lightship on the left hand, and, looking to the 
place where it is proved, I think satisfactorily, the Golden Pledge 
sunk — I will not say the. actual sinking, but merely the place 
where the collision occurred, and where the Golden Pledge was 
found — ^taking these combined circumstances, you will endeavour 
to form a judgment as to the probabilities of the statement on 
each side, and come to a conclusion as to which you deem 
entitled to credit. I cannot help saying, in my humble opinion, 
that if it was the duty of the Golden Pledge to port, I really 
cannot see there was any real difficulty in her doing it, and that 
is one of the excuses set up ; and I do not for this reason — ^be- 
cause, even supposing the story to be perfectly true, there were 
three vessels, so that it was necessary for her to starboard to pass 
them. Yet, I cannot understand why she should not have ported 
at an earlier period or at a later period than that, because I have 
the evidence of the pilot of the Golden Pledge, as it was truly 
observed by Mr. Lush, that there was nearly a mile distance 
between the Cognac and the Golden Pledge after they had gone 
under the stem of the last vessel. If you think these vessels 
were really and truly meeting end on, then the consequences of 
the law will necessarily follow ; but if you consider that they were 
not meeting end on, then the matter will be more difficult ; but I do 
not think the difficulty will be such that we shall not be able to 
come to a satisfactory conclusion. You will also take into your 
consideration the nature of the blow — almost at right angles — 
and the effect thereby produced upon the vessels." 

The Court and Elder Brethren then retired for consultation, 
and upon their return. 

Dr. Lushington said : " We are all of one opinion, that the 
Golden Pledge was solely to blame for this collision." — Adm. Ct. 
March 14, 1865, M. R. 



" The Amazon v. The Osprey'^ 
These were two cross causes instituted in respect of a collision 
which occurred about 12j A.M. on the 10th of July, 1866, near 
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Article 18. Start Point, between her Majesty's ship Amazon and the Cork 
Steamship Company's screw steam ship Osprey, whereby the 
Osprey was almost immediately snnk, and ten lives were lost, and 
the Amazon foundered in about two hours and a half after the 
collision, and was also lost. 

Mr. Brett, Q.C., Mr. E. C. Clarkson, and Mr. Pope Hennessy 
appeared for the owners of the Osprey, and from their case it 
appeared that the Osprey was proceeding under steam and sail, 
and steering e. by s., with a good look-out, and making about 8^ 
knots an hour ; that the masthead light of the Amazon was seen 
ahead on the port bow about five miles oflF. Shortly afterwards, 
the red light was also seen on the port bow, and then the Osprey's 
helm was ported for both vessels to pass port side to port side ; 
that the Amazon's helm was afterwards put hard ^-starboard, and 
though the Osprey's helm was then put hard a-port, the sharp prow 
of the Amazon struck the Osprey's port quarter, and she sank. 

Her Majesty's Advocate (Sir E. Phillimore), the Admiralty 
Advocate (Dr. Twiss), and Mr. Huddleston, Q.C., appeared for 
Edward James Hunter, E JT., the commander of the Amazon, and 
contended that if the Amazon and Osprey were respectively seen 
when five miles from each other as described, there was then no 
risk of collision ; that the Amazon was starboarded, and that after 
that manoeuvre the Amazon had the Osprey on her starboard 
hand, and that it was then the duty of the Osprey to have kept 
her course, and not have ported as she did. That when just 
before the collision the Osprey was crossing the Amazon, the 
Osprey should have done as the Amazon did, and stopped and 
reversed her engines. 

Mr. Brett, in reply, contended that the statement as to the 
vessels being seen at a distance of five miles must not be taken 
literally, and that the evidence showed that the vessels were from 
the first approaching each other end on, or nearly so ; that the 
rule that the steam vessel which has the other on its starboard 
hand should give way, and the other steam vessel keep her course^ 
applies to the condition of the vessels when first seen, otherwise 
the case might be thrown from one rule to the other, according to 
the subsequent manoeuvres of the vessel. The only effect nnder 
the circumstances of the Osprey's engines being stopped and 
reversed, would have been to cause a worse collision, inasmuch as 
the Osprey would then have received the blow amidships instead 
of on her port quarter. 
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Dn Lushingtoii. — ** On a fine night in July, with the weather Article 18. 
almost calm, and the two vessels in the middle of the English " 

Channel, this grievous calamity occurred, and we are now met to 
consider who is to blame. Before considering the merits of the 
case, inasmuch as some observations have been made as to the 
course of proceeding, and a hope has been expressed that the case 
would be discussed with perfect impartiality, I trust that I shall 
evince in this case, as in all others, whoever may be the suitors, 
an equal desire to do justice. It has been said that the rules of 
pleading must be strictly carried out ; but I apprehend this to 
mean that the cases must not contradict the pleadings, which 
must be binding as to the material but not incidental facts." His 
Lordship then, after remarking that the sailing rules, though not 
having a Parl^mentary obligation as against vessels of her 
Majesty's Navy, were nevertheless considered equally binding 
upon them, and rightly so, otherwise the -confusion would be in- 
calculable, said that he had received a paper from the Trinity 
Masters expressing their opinion, and therefore it would be un- 
necessary for him and them to retire and consult ; and he was 
glad of this because he should be reluctant to have it supposed 
there could be any doubt as to what should be the decision in the 
case. He was of opinion that the Amazon was not justified in 
starboarding ; that the Osprey did her duty in porting ; and that 
no blame was to be attributed to her for her subsequent conduct. 
It was the opinion of the Trinity Masters that the Amazon was 
solely to blame ; and they desired him to say that they could not 
leave the court without expressing their surprise that the Amazon 
should have been left in charge of so young and inexperienced an 
officer as a sub-lieutenant scarcely twenty years- old. — ^Adm. Ct. 
Feb. 1, 1867, The Times. 

Mitchell's " Maritune Register," of the 14th of July, 1866, 
contaius the following account of the above collision : — 

'* A disaster, which is as calamitous in its results as it is 
mysterious in its cause, occurred at 10 o'clock on Tuesday morn- 
ing in the English Channel, between Portland and the Start. On 
a fine clear night, with no wind or current to confuse calculations 
or divert attention, two fine and powerfdl steamers in the open sea 
— one an English ship of war and the other a large merchant 
steamer — suddenly came into collision with terrific violence, 
resulting in the foundering of the one within five minutes, and of 
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Article 13. the other shortly afterwards. The steam sloop-of-war Amazon 
left Spiihead on Monday for Halifax, Nova Scotia, having been 
appointed to the North American station. She had on board a 
crew of 130 of all ranks and about 20 supernumeraries. The 
Amazon was a four-gun screw sloop, of 1081 tons and 300-horse 
power, was contract built and constructed of wood, having been 
designed by Mr. J. E. Eeed, the Chief Constructor of th6 iJavy. 
She was to have been armour plated, but the plating was sub- 
sequently abandoned. Forward she was ftimished with a sub- 
merged wood prow. The Amazon had, it is stated, her regulation 
lights brightly burning, and at the hour named a steamer was 
reported about two points on the starboard bow. She was show- 
ing the proper lights, and was four or five miles distant. She 
proved to be the screw steamer Osprey. As they n^red each other 
the Amazon put her helm hard a-starboard, and exhibited the 
green light, but the Osprey, it is further stated, put her helm 
hard a-port, and exhibited the red light. The result of these 
measures was, that as the Amazon fell off the Osprey came across 
the Amazon's fore foot, and the Amazon ran into the Osprey on 
her port quarter, striking her about one-third of her length from 
her stem. The Osprey received but very little damage on her 
topsides,- but was fearfully crushed below her water line by the 
prow of the Amazon. On board the Osprey the greatest conftision 
ensued on the collision ; the majority of her crew clambered in 
over the bowsprit of the Amazon, which protruded over her deck. 
And then a dreadful scene occurred, as it was instantly found that 
the Osprey was settling down by her stem, for though she was 
buUt in three compartments, she was strack at the stokehole, at 
which point the two after compartments joined, and the parti- 
tion being crashed in, the compartments were of no service. A 
great body of water rushed into the engine-room, where the 
second engineer was in charge, who having stopped the engines 
on hearing the first concussion, rashed on deck, barely in time 
to escape the flood of water. By that time most of the crew and 
passengers, the latter in various stages of nudity, were running to 
the forward part of the ship, and an attempt was made to get out 
a boat. The captain cut away the gripes and placed his children 
and the saloon passengers in the boat, but before she could be 
cleared from the wreck the vessel went down, and one of the 
davits catching the gunwale of the boat capsized it, and all who 
were in it were thrown into the water. The crew of the Osprey 
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had by this time clambered into the Amazon, hand over hand up Article is. 
ropes from her bow, and two boats were promptly lowered from "^ 
the Amazon, and the captain and one or two men were picked up 
by one of them. The captain's wife, who was attired only in her 
night dress, was hauled in over the Amazon's bows, as also were 
one or two of the crew, one of whom, a Dutchman, had a very 
narrow escape, as he succeeded in grasping a rope when he was on 
the point of sinking for the third time. He had in his mouth 
and hands some money and other valuables, which, however, he 
discarded in the desperate struggle for life. But though by these 
means the captain, crew, and captain's wife were rescued, the 
captain's three children, a girl aged 15, a girl aged 12, and a boy 
aged 10, were swallowed up in the vortex caused by the sinking 
steamer, in whiah also were engulphed the whole of the saloon 
passengers— Mrs. Hubbard, widow of a Dublin barrister, and her 
two daughters, aged respectively 22 and 15 years ; Mrs. Eea, wife 
of the master of the ship Seaflower, and her two young children ; 
and Mary Ann Keating, the stewardess. Mrs. Eea was seen at her 
cabin door the moment after the collision, and the second engineer 
helped her on deck. But her children were below, and she 
frantically called for them, and made as if to go below in search 
of them. The moment in which safety might have been secured 
was thus spent, and neglecting to go forward, she was seen no more. 
" Less exciting but almost equally serious incidents were mean- 
while occurring on l^oard the Amazon. In the shock of the colli- 
sion the prow of that ship became twisted and wrenched round, 
and thus a large hole was made in that vessel, through which 
water was found to be pouring in great volume. The ship's 
pumps were instantly set to work, and great exertions were made 
to keep the vessel afloat. But the water gained on the crew, and 
the engineer soon came on deck, and reported to the captain 
that their fires were extinguished and the engine-room half full of 
water, and it was seen from that, moment the Amazon would go 
down, but still no exertions were relaxed, and the five boats of the 
vessel were got out with as much order as if for a holiday trip. 
Happily for the crew was it that no confusion prevailed or mishap 
took place, for the ship's boats were insufl&cient to afford proper 
accommodation for the crew, with the added numbers of the men 
from the Osprey, and the supernumeraries. Each boat was laden to 
the water's edge, some of the men lying flat in the bottom of the 
boats, and had any sea been running or breeze sprung up all 
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ArUole 18. must hare periBhed. Two of the boats carried sail, and they all 
kept in company, as one boat had on board a compass. 

'* The boats left the Amazon at 3 30 aji., the ship being then 
settling down in the sea, although as a fog shortly irfterwards set 
in she was not actually seen to founder. They were then about 
18 miles off land, and somewhere off Dartmouth. 

"No proyisions, water, or property of any kind were taken on 
board, and the seamen of the Osprey were only partially clothed, 
and the captain's wife had on only her night dress, over which a 
blanket had been thrown. The boats were of course turned in 
the direction as it was thought of the nearest land, and the 
crew pulled with a will, relieving each other by turns, as far as 
the crowded state of the boats would permit. In the early morn- 
ing the boats fell in with four fishing smacks, which were 
boarded, and which rendered a double serrice, in relieving the 
boats of some part of their too great load, and in piloting them 
into harbour. It was fortunate on both accounts that this aid was 
rendered, inasmuch as the compass had become incorrect, and 
the boats were being pulled, if not absolutely seawards, at all 
events towards a distant part of the coast. Thus aided, the ship- 
wrecked men reached Torquay shortly after 4 o'clock.** 



" The Esther v. The C(meardiar 

This was an action brought by Messrs. Gaudet Fr^res, the 
owners of the French screw steam ship Esther, 261 tons register, 
from London, with a general cargo, for Bouen and Paris, in 
charge of a duly licensed Trinity pilot, against the General Steam 
Navigation Company's paddle steam ship Concordia, 326 tons 
register, from Boulogne, with passengers and cargo for London, 
to recover for the loss resulting from a collision between them off 
St. Katharine's Whari^ in the Biver Thames, between 12 and 
1 pj£. on the 16th of November, 1865. The Esther represented 
the wind as easterly, and the weather as fine and clear; the Oon- 
cordia stated the former as westerly, very light, and the lattea: as 
fine, but hazy. The case for the Esther was, that the tide being 
nearly high water, and of the force of about one knot per hour, 
she was under steam, proceeding down the river, nearly in mid- 
channel, and at the rate of about three knots an hour, when the 
paddlewheel steamer Concordia was seen coming up the river 
under steam, nearly head on, and at a distance of about one-third 
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of a mfle from the Esther. That the helm of the Esther was Article is. 
ported, and afterwards put hard a-port ; but that those on board 
the Concordia did not port the hehn of the Concordia as they 
onght to have done, but, on the contrary, improperly starboarded 
the same ; and although the engines of the Esther were stopped % 

and reversed, the Concordia, without having duly stopped and 
reversed h6r engines, came into collision with the Esther, the 
starboard fore-sponson of the Concordia taking the stem of the 
Esther, and thereby great damage was occasioned to the Esther. 
It was then alleged that the collision was occasioned by the im- 
proper conduct of those on board the Concordia, in neglecting to 
keep a good look-out and port their helm, and improperly star- 
boarding it, and in neglecting to duly stop and reverse liheir 
engines, and by improper navigation. The defence on the part of 
the Concordia was, that she was being navigated very carefully 
and slowly up the river to the south of mid-chaunel, making two 
knots, and frequently stopping on account of the craft in the 
river. That shortly before the screw steamer Esther was ob- 
served, the helm of the Concordia was put hard a-starboard to 
avoid a barge. That the Esther was then noticed coming down 
the river, about a quarter of a mile distant, on the Concordia's 
starboard bow. That if the. Esther had kept her course there 
would have been no risk of a collision, but the Esther would have 
passed well clear on the starboard hand of the Concordia. That the . 
Concordia's helm was accordingly kept hard a-starboard, but as she 
had very little way through the water, her head did not pay ofiF 
considerably. That the Esther, however, improperly, and without 
any reason, put her helm hard a-port, and came towards the Con- 
cordia, whereupon the Concordia stopped and reversed her engines, 
but that the Esther, notwithstanding she was hailed, drove stem 
on with great violence into the starboard fore-sponson of the Con- 
cordia. That the collision was wholly occasioned by the im- 
proper navigation of the Esther, and by the negligence of those 
on board her, and was not occasioned by those on board the Con- 
cordia. The witnesses on both sides were examined vivd voce. 

The Court was assisted by Captain Pigott and Captain Webb. 

Dr. Deane, Q.C., and Mr. B. C. Clarkson, appeared for the 
Esther; Mr. Milward, Q.C., and Mr. V. Lushington, for the Con- 
cordia. 

The Court, addressing the Elder Brethren, said: "Gentlemen, 
I have not often met .with a case in which I required more 
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Article 13. Sincerely the benefit of yonr aid and advice than the present, 
because the evidence is more unsatisfactory, and more difficult, if 
not impossible, to be reconciled. I see no reason to impute to 
any of the vritnesses, on either side, an intention to deceive the 

• Court. I believe they are aU entitled to the benefit of intentional 

veracity, though they differ so much among themselves, and are 
contradicted by others. Tou vrill not forget, in considering this 
case, the usual state of the river, and the circumstances occurring 
at the time requiring great care, and no doubt being a matter of 
difficulty, as proved by the evidence, and you will regard all the 
occurrences that happened at the moment in question. The true 
question raised is, whether or not the Concordia was not bound to 
have' ported her helm, and whether the Esther was not to blame 
for having improperly ported her helm, so as to produce this 
collision. The first point upon the law that arises is, whether 
these two steam ships were meeting end on, or nearly end on, so 
as to involve risk of collision — in the words of the 13th Article of 
the Steering Eules and Regulations; because if they were so 
meeting, then the directions are, that the helms of both ought to 
be put to port, so that each may pass on the port side of the 
other, and it is clear that the helm of one was not put to port. 
There are exceptions to this rule, which are contained in the 19 th 
Article, which states that * due regard must be had to any special 
. circumstances which may exist in any particular case, rendering a 
departure from the rule necessary' — mark the next words — * in 
order to avoid immediate danger.' The next point is, whether 
there existed any special circumstances to -justify a departure from 
the 13th Article. What immediate danger there was on the 
present occasion was confined to the fact alleged, that there was a 
barge in the way, and, if the Concordia had starboarded, she 
would have run over it, and probably have caused destruction of 
life as well as property. I feel some difficulty upon this point, for 
I am unable to trace through the evidence what became of that 
barge. If the case was that the Concordia had passed the barge 
and got ahead of it, then, of course, there would be no immediate 
danger. If it was put to me whether there was any immediate 
danger of coming into contact vrith that particular barge, I should 
say there is not evidence to satisfy my mind of the fact. The 
evidence of Mr. James, the harbour master of London, was, that 
there was quite a cordon of barges round, so that neither could 
the Esther continue her course straight down the river in the 
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direction she was going, nor could the Concordia move because of Article 18. 
the vessels round her. Respecting the vessels round the Con- 
cordia, there is not much evidence, except that there was ample 
evidence of there being vessels to the south. As to the road from 
where the Esther was down to where the Concordia was when she 
starboarded, the other evidence is directly opposed to that of 
Mr. James. There is abundaut evidence to the effect that that 
part of the way was clear, and that not only might the Esther 
have pursued her course, but that the Concordia might also have 
gone on. It appears to be pretty well agreed that the distance 
between the Esther and the Concordia when the Esther was first 
perceived from the Concordia was about a quarter of a mile, and 
the question is whether she had then starboarded her helm. 
Though it is a matter I submit to you which is exceedingly in 
doubt, yet, as I apprehend, it was after she had starboarded that 
she saw the Esther. If the Esther was aware at the time that the 
Concordia was nearly dead in the water, and utterly unable to 
help herself, and if she was capable and had the power of seeing 
and observing what the Concordia was doing and the position she 
was in, then, notwithstanding the rule to port, and though the 
vessels might be end on, yet she would not be justified in porting 
and running in upon the Concordia. The Concordia represents 
that she was not moving at all, or not perceptibly moving, and 
ought to have been treated almost as a vessel at anchor. Sup- 
posing you should be of opinion these two ships were crossing so 
as to involve risk of collision within the meaning of the words of 
the 14th Article, and the ship which had the other on her own 
starboard side should keep out of the way, what would then be the 
state of the case is for your determination." 

The Court and Elder Brethren then retired for consultation, 
and, after an absence of about 45 minutes, took time to consider 
their decision, and the case was adjourned from the 17th of March 
till now, when the Court delivered the following 

Judgment — " The real question is, whether or not there was 
sufficient evidence to establish that there was a chance of imme- 
diate danger, so as to justify the Concordia in departing from the 
regulation which prescribes that two vessels approaching each 
other nearly end on shall port where there is a risk of collision. 
It was stated for the Concordia that there were barges in the way 
which prevented her from complying with the statute. I am of 
opinion that there is not sufficient evidence to establish imme- 
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Ariivle 18. diate danger bo as to justify a violation of the rule; and after 
deliberation by the Elder Brethren of the Trinity House, they 
have confirmed my opinion, and I must therefore pronounce 
against the Conconiia." 

On this case being taken on appeal to the Judicial Committee 
of the Privy Council, Lord Westbury, in giving the judgment 
of their lordships, said: "The substantial allegation in the 
petition is : — that the helm of the Esther was ported, and 
afterwards put hard a-port, but those on board the. Concordia 
did not port the helm of the Concordia, as they ought to have 
done, but, on the contrary, improperly starboarded the same. 
The ground of complaint, and the gravamen alleged with respect 
to the Esther, as against the Concordia, is there most clearly 
stated, that it was a case to which the Eule of the Eoad, the 13th 
Eule, was applicable ; that the Esther complied with that rule, 
and that there was an obligation on the part of the Concordia 
equally to have complied with it. The argument on the part of 
the appellants has been, that there is a mistake in the conclusion 
which the learned Judge in the Court below came to, that the 
case came within the 13th Eule. It would seem, however, from 
the whole tenor of the argument in the Court below, as it would 
equally seem from the answer of the Concordia, that the case 
put and relied upon on the part of the Concordia was, that she 
was incapable of complying with the 13th Rule, and that her 
non-compliance furnished a defence, regard being had to the 
language of the 19th Rule. That, certainly, is the tenor and 
object of the statement made in the answer of the Concordia, for 
the answer of the Concordia is, that, shortly before the screw 
steamer Esther was observed, the helm of the Concordia was put 
hard a-starboard to avoid a barge ; the Esther was then noticed 
coming down the river, about a quarter of a mile distant, on the 
Concordia's starboard bow, and if the Esther had kept her course 
there would have been no risk of collision, but the Esther would 
have passed well clear on the starboard hand of the Concordia; 
the Concordia's helm was accordingly put hard a-starboard ; and 
the argument, which is plain from the judgment, was, as the 
argument here has chiefly been, that the Concordia acted from 
necessity, dictated by the position of the barge, and that, acting 
in that manner from necessity, she placed herself in a position 
which rendered it impossible for her to comply with the exigency 
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of the 13th Eule. Now, that we have to examine upon the evi" Article 13. 
dence ; and, in examining the evidence, it is desirable in the first 
place to see what things are clear and admitted on both sides, or, 
rather, are consistent with the testimony on both sides. We 
think it consistent with the testimotiy on both sides that the 
Concordia was coming np the river at the time when the Esther 
first saw her, and when she might have seen the Esther was 
coming up the river, with her head up stream, lying w.n.w. It 
is consistent with the testimony that she was then either in mid- 
channel, or a very little to the southward of mid-channel. The 
Esther was coming down the river a little to the northward of 
mid-channel. It is, their lordships think, rendered plain by the 
testimony on both sides that, if the two vessels had held on their 
courses in an extended straight line without variation, there must 
of necessity have been a collision. The evidence which is appli- 
cable to the Concordia, which seems at variance with that, will be 
found to apply to the Concordia in the new position that she took 
up by starboading her helm ; but her original position, and the 
original position of the Esther, are shown by the testimony to be 
such that if each vessel had continued her course without varia- 
tion, they would have met either stem on, or nearly stem on. If 
that be so, the case clearly came within the operation and within 
the terms of the 13th Eule. With regard to the interpretation of 
the 13th Eule, it must be remembered always that it is a rule of 
prudence and a rule of safety, and it must be construed, therefore, 
as is consistent with the meaning of the words in which it is 
expressed, to give that interpretation to the words as shall serve 
to render the rule an obligation on the conduct of the persons 
having the navigation of these vessels — giving them a rule which, 
in all cases where there appears to be danger of collision, it is 
their duty to observe, and not to scan, not to examine, the cir- 
cumstances of their position with such nicety as to refuse to 
observe or refrain from observing the rule, because it is possible 
that the two vessels might be keeping on their courses to avoid 
one another. Each vessel ought to imagine — ought to suppose — 
that the other vessel may comply with the rule ; and then, if the 
first vessel does not comply with the rule, but the other does, 
there must of necessity be a collision. What their lordships, 
therefore, would wish particularly to observe is this, that wherever 
the circumstances render it probable that there would be risk 
of collision, there is certainly an obligation to abide by the 
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Article 18. rule. Here, however, there can be no doubt, upon the testimony, 
that if the rule had not been observed by either vessel, there 
would have been a reasonable risk of collision. Now, what was 
done by the Concordia appears also on the testimony to be 
tolerably clear. I must, however, observe, as we are stating the 
facts that were established, that, in addition to the facts showing 
that there was a risk of collision if the vessels had kept their 
courses, this also is put beyond controversy, that to the northward 
of the river — that is, to the starboard side of the barge Victor, 
and the larboard side, port side, of the Esther — the river was clear 
and without obstruction, without impediment. The consequence 
of that fact is a very material one, because it is plain that, when 
the Concordia starboarded her helm, she might have ported her 
helm, and thrown her head to the northward instead of throwing 
it to the southward, without any danger, and without the risk of 
meeting any impediment. The Concordia, according to her own 
statement, is coming up the river — we will not say at present at 
what speed — ^but coming up the river nearly in mid-channel. 
The case is, that there was a barge, a lug-boat, right athwart her 
bows. If the lug-boat, then, was lying right athwart her bows, 
and she had continued her course, she would have struck the 
barge amidships ; consequently, the barge extended beyond her 
stem as much to the southward as it did to the northward. 
The Concordia says that she was compelled to starboard her 
helm in order to avoid striking the barge. Now, that is a 
position which their lordships do not find at all established 
by the evidence, or consistent with the evidence. They find 
this upon the evidence, that to the southward of the course of 
the Concordia there were a great many craft, and when she star- 
boarded her helm, therefore, and threw her head to the south- 
ward, if she had continued that course she would have met the 
craft lying to the starboard side ; but they find it established upon 
the evidence, that if she had ported her helm she would not have 
had to have traversed a greater extent of the barge lying broadside 
on to her stem than she had to traverse when she starboarded her 
helm. The operation of porting, therefore, to avoid the barge, 
was just as easy and just as certain of its result, quoad that barge, 
as the operation of starboarding could have been. The barge, 
therefore, is no shield to the Concordia; but in that lies the 
whole substance of her defence. Her plea is, * What I did, I did 
from necessity, to avoid running down the barge.' But it seeins 
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clear that she might have gone to the right as well as to the left, Article 13. 
with the same facility, and with the same certainty of not running 
down the barge. Now, if she had gone to the right — that is, if 
she had ported her helm — she would have avoided the barge and 
avoided the Esther, and complied with the Kule of the Eoad ; but 
when she starboarded her helm and went to the left she disre- 
garded the rule, which she was under an obligation to observe, 
and has no proof of that case of necessity that rendered the disre- 
gard of the rule imperative upon her, and, therefore, matter of 
defence. That the Concordia, when she was coming up the river, 
and was on the point of running into the barge amidships, was 
coming at the same rate of speed, is a thing palpable from the 
fact that she herself pleads and admits that she was compelled to 
reverse her engines by starboarding. She was afraid of trusting 
merely to the operation of starboarding, and had to reverse her 
engines in order to avoid running into the barge. It is a 
criterion that shows she was coming up the river at a considerable 
rate of speed; because, if that had not been the case, there 
could have been no necessity, as we have already observed, 
for reversing the engines in order to stop the speed with which 
she was running up. But, then, the argument on the part of the 
Concordia is, that the Esther acted prematurely, precipitately, 
and without any necessity, in porting her helm. The first answer 
to that has been given by the pleadings, that the vessels were end 
on, or nearly end on, to one another. But, then, Mr. Lushington 
has very ingeniously said, * Nay, but there was no necessity for 
the Esther to have ported when she was at the distance at which 
she was from the Concordia.' Now, the evidence on both sides 
is pretty nearly the same upon this point. But without adverting 
to the evidence, the preliminary acts of the parties, summing up 
the material facts in the case, agree in this respect : — One says 
that the distance and bearing of the one vessel from the other, 
when first seen, was one-third of a mile ; and the other says a 
quarter of a mile. Now, the Concordia puts it that the distance 
was a quarter of a mile. Supposing the Concordia to have been 
coming up the river at any ordinary rate of speed — say five knots 
only, half of the speed which is attainable by the vessel — or, 
rather, supposing that the Esther had a right to consider that 
the Concordia was coming up at that rate of speed, and the 
Esther's speed was three to four knots, the consequence would be, 
that the conjoint velocity of the two vessels would amount to 
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Article 18. ^^^^ 0^ ^^ mUes an hour, and then at the distance of a quarter 

of a mile — which is the distance assigned by the Concordia— it 

would be traversed by the two vessels in a little more, or a very 
little more, than a minute and a half. The question then is — 
was it not a prudent act and a cautious act on the part of the 
Esther, and therefore a rightfiil act, when she found a dangerous 
collision at an interval of time not exceeding a minute and a half 
or a minute and three quarters, to begin to port ? It is incum- 
bent upon a vessel to do that at an early period, and for this 
reason — ^because, assuming the vessel that meets her keeps a good 
look-out, she sees at once that the approaching vessel has ported 
or not ported. If the Concordia, therefore, had kept a proper 
look-out, she would have seen at the distance of a quarter of a 
mile, according to her own statement, that the Esther was 
porting, and she ought to have taken her own measures accord- 
ingly ; and if she had done that, instead of starboarding she 
would have ported, and all danger would have been removed — 
all possibility of danger would have been removed. We cannot, 
therefore, at all give any countenance to the argument, which 
would be one most dangerous to accept, that the Esther acted 
prematurely or precipitately in porting her helm when the dis- 
tance between the two vessels was only that space that might 
be traversed by the two conjointly in an interval of time not 
exceeding a minute and a half or a minute and three quarters. 
With regard to the observations made on the judgment of the 
learned Judge, we must say that every part of the case appears 
to have been presented by him in the most cautious and 
exhaustive manner to the consideration of the Trinity Masters 
whose assistance he had. He draws their attention first to the 
fact whether the case fell within the 13th Kule ; then draws atten- 
tion pointedly to the fact that, supposing it to come within the 
terms and scope of the 13th Eule, whether the Concordia had a 
cause of exemption from the obligation imposed upon her under the 
13 th Eule, by the terms of the 19th Kule. The whole case was 
presented in the clearest manner, and it appears that both the 
learned Judge and the Trinity Masters had no difficulty whatever 
upon the case being one that was included within the rule that 
constitutes the 13 th Kule. The Trinity Masters, however, took 
some time to consider whether the case was one that warranted an 
exception upon the terms of the 19th Kule, and upon that con- 
sideration they were satisfied that there was no case for exception; 
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and, accordingly, they agreed with the learned Judge, and were Article 13. 
unanimous in the decision arrived at. We have, upon the present 
occasion, the advantage of two gentlemen of equal skill and ability 
with those who were below. They have attended most carefully to 
the evidence, and I have been very anxious to give the counsel — 
I hope not ii;iconveniently to them — an opportunity of combatting 
and showing the unsoundness of all the objections that presented 
themselves to my mind. The case, therefore, I think has been 
thoroughly sifted and well argued; and, as far as we are con- 
cerned, we have endeavoured to give it our most careful con- 
sideration. The conclusion, however, we arrive at is one of 
perfect concurrence in the decision of the Court below ; and we 
shall, therefore, humbly advise her Majesty to dismiss this appeal, 
and dismiss it with costs." — ^Adm. Ct. April 17, 1866, S. G. ; 
B. K. I. 93, Adm. P. 0. Nov. 21, 1866. 



" The Thames v. The Stork:' 

This was an action brought by the screw steam ship Thames, 
1090 tons register, propelled by two engines of 170 nominal horse 
power, and belonging to the British Colonial Steamship Company, 
from Quebec, in British North America, with a general cargo and 
passengers, for London, against the steam ship Stork, of 561 tons 
register, the property of the General Steam Navigation Company, 
from London for Scotland, with passengers and cargo, to obtain 
compensation for damage sustained by reason of a collision be- 
tween them in Sea Reach, in the river Thames, about 3 p.m. on 
the 16th of December, 1865. The Thames stated the wind as from 
southward and westward, and the weather as fine and clear. The 
Stork stated the former as n.w., and the latter as fine. The case 
for the Thames was, that the tide being about half ebb, and of 
the force of about two knots, she was proceeding, in charge of a 
duly licensed Trinity pilot, up Sea Reach, under steam alone, at 
from seven to eight knots an hour, and steering about V.N.W., 
and when approaching the Chapman Light two steamers, one of 
which was the Stork, were seen coming down the river ahead, at 
the distance of a mile to a mile and a quarter. That the Stork 
was the most southerly of the said two steam ships, and was on 
the port bow of the Thames. The helm of the Thames was 
ported in order that she and the said two steam ships might pass 
port side to port' side ; but the Stork approached the Thames, and 
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Artido IS. rendered a collision imminent, whereupon the helm of the Thames 
was put hard a-port, and her engines were stopped and reversed ; 
and although the Stork was loudly hailed from the Thames, she 
ran into and struck the Thames on the port bow, abreast of her 
cathead, and did her considerable damage. It was then alleged 
that the helm of the Stork was not properly ported, but impro- 
perly starboarded. The Stork, in her defence, pleaded that she 
was proceeding down the river on the north side of mid-channel, 
at about 11 knots, when the Thames steamer was observed coming 
up the river, about a mile distant, and about three points on the 
Stork's starboard bow. That if the two vessels had continued 
their respective courses, there would have been no risk whatever 
of a collision ; the river, moreover, was all clear to the southward, 
but there were vessels to the northward close to the Stork. That 
the Thames, however, as she advanced, improperly ported her 
helm, and was seen coming athwart the river towards the Stork. 
That the Stork then put her helm to starboard, and stopped and 
reversed her engines, and hailed the Thames as she approached ; 
^ but the Thames came on, and with her bobstay and cutwater 

struck the Stork on the starboard bow, abaft the cathead. The 
witnesses on both sides were examined vivd voce. 

The Court was assisted by Captain Bax and Captain Lambert. 

Mr. Karslake, Q.C., and Mr. E. C. Clarkson, appeared for the 
plaintiffs ; Mr. Aspinall, Q.C., and Mr. V. Lushington, appeared 
for the defendants. 

The Court, addressing the Elder Brethren, said: "Gentlemen, 
I think the 13th Article of the Steering and Sailing Kules a very 
important one, to which you should give your best consideration, 
as it must operate generally upon the circumstances which have 
occurred, and you will give it that effect which should tend to the 
security of navigation, and to the prevention of collisions. The rule 
is in these words : — * If two ships under steam are meeting end 
on, or nearly end on, so as to involve risk of collision, the helms, 
of both shall be put to port.' That rule must depend upon a 
certain state of facts to render it imperative upon a ship navi- 
gating the ocean. The other vessel must be end on, or, — if not, — 
nearly end on, so as to involve a risk of collision, to render the 
application of the rule imperative. We pretty well understand 
the meaning of the expression 'nearly end on;' but what the 
circumstances are which involve a risk of collision it would be 
excessively difficult, if not impossible, to define. I would say 
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that it is wise and fitting to give that risk an extensive opera- Article 13. 
tion, and not to curtail it, though I will not now enter more 
particularly into the subject. These vessels were meeting at 
the rate of 18 knots an hour, and in that case in less than three 
minutes they would cross over a mile. I must put it to you 
whether it was not fitting, if not absolutely compulsory, under the 
circumstances, upon the Thames to port. If they were so nearly 
end on, and the other vessel was a single point on the port bow, I 
think no doubt can be entertained on the question. If, on the 
other hand, according to the statement of the Stork, she was 
three points on the starboard bow, I do not pretend to form an 
opinion what would be her duty then, but I must leave it entirely 
to your judgment and nautical experience. In order to excuse her 
from porting, it must be quite clear there were three points differ- 
ence, and not less ; for, surely, it would never do to contend, where 
they were so nearly meeting end on — that if the evidence should 
be that it was one or two points only in the direction they were meet- 
ing — ^that that would be sufficient to dispense with the observance 
of this rule. I pray you, where there is such seriously conflicting * 

evidence — and I do not mean to impugn the veracity of any indi- 
vidual — to consider the demeanour of the witnesses who have 
been before you, and to consider to which you think the greater 
degree of credit is justly due. You must also regard the proba- 
bility of the story told by each party. You must consider, 
assuming for the moment there was no absolute necessity upon 
the Thames to port, whether she was clearly wrong in porting ; 
and, looking at the distance which the vessels were apart, must 
not those on board the Stork, if a good look-out had been kept, 
have seen that the helm of the Thames was ported ; and ought 
not those in the Stork to have known that the starboarding her 
helm, under those circumstances, was likely to be attended with 
great mischief ? It has been said that, if the Stork had resorted 
to other measures, there would have been a collision straight on. 
1 leave that to your consideration. If the Thames was right in 
porting, I cannot conceive that she was wrong in porting as much 
as she could ; and if, at the time the occurrence took place, she 
should have stopped and reversed, there is the evidence of the 
second mate, who distinctly swears that that was done, and I do 
not think that his testimony can be impeached." 

The Court and Elder Brethren then retired for consultation, 
and upon their return, 
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Article 18. Dr. Lushington said: "We are all of opinion that the Stork is 
solely to blame for this colUsion," 



On this case being taken to the Judicial Committee of the 
Privy Council on appeal, Lord Westbury, in giving the judgment 
of their lordships, said : " This case unquestionably falls within 
the observation of that salutary rule which was read as having 
been laid down in 1860 in the. case of the Julia. It was there 
most properly maintained, on the part of the learned counsel for 
the appellants, that if they could only hope to succeed by a com- 
parison of the evidence, and by showing or contending that the 
weight of evidence was on their side, in opposition to the judg- 
ment in the Court below, that they should be spared of convincing 
us that it would be our duty to set aside that judgment. But the 
first point taken, which was a point of law, by the counsel for the 
appellants is this, that the learned Judge, in his observations that 
he addressed to the Trinity Masters, had laid down for their 
guidance this rule of law, that to exempt two vessels from being 
in a relative position that involved the probability or risk of col- 
lision, it would be necessary to show that one was at least three 
points on the starboard bow of the other. Upon an examination 
of the learned Judge's opinion as delivered, we do not concur in 
the observation, that he was intending to lay down, or that he 
did lay down, any rule of law. Whether the vessels were in such 
a relative position as to bring them vri thin the 13th Rule (which 
we entirely agree with the learned Judge, ought to have a large 
interpretation put upon it in favour of its being a rule of caution 
and safety) — ^to find, I say, whether the vessels were in such a 
position was a question of fact to be determined upon the 
evidence; and, as a question of fact to be determined by the 
evidence, it is left by the learned Judge to the Trinity Masters for 
their opinion. All that he does is to add his personal opinion 
upon such a question as that, that unless a vessel were clearly 
shown to be three points on the starboard bow of the other, it 
would be impossible to say that there was no probability or 
danger of collision. It is unnecessary to give any opinion upon 
that point. Neither is it necessary to lay down any rule, if it 
were competent for us to do so. It is sufficient to say, that 
whether vessels were in such a relative position as to involve risk 
of collision must be always a question of fact to be determined 
upon the circumstances ; and if, with the full knowledge of all the 
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circumstances, that question of fact had been determined, it would Article 13, 
not be consistent with what we deem to be a wholesome rule of 
procedure that we should attempt to disturb it. But, then, the 
appellants' counsel says, * I am enabled to show you a fact which 
is beyond controversy, and which serves to prove demonstratively 
that the vessels were not in that position, and I desire you to 
give effect to that fact, because then you will not be weighing the 
testimony of the witnesses, but you will be taking an indisputable 
fact and following it out to its necessary consequence. Now the 
fact was this : — It is first alleged that the evidence of a certain 
surveyor, a gentleman of the name of Bayley, proves that the 
blow given by the Thames — the blow that the Stork received on 
her collision with the Thames — ^w^s a blow the direction of which 
was (to take his very words), " a blow from forward to aft " — 
that is to say, that the Stork came into collision with the Thames 
on her starboard bow, or that the blow was in such a direction 
that the momentum or impulse from the blow extended from the 
forward part of the Stork to the aftpart of the Stork. From that 
fact, assuming it to be established, the argument is this, that the 
Thames, to have given that blow, must have been lying in a 
certain direction : that she could only have assumed that direc- 
tion, which was an alteration of her primitive course, by porting 
her helm to an excessive degree ; that having got into that posi- 
tion, and having that relative position with reference to the 
Stork, it serves to prove that the Stork could not have been at all 
end on with the Thames, or in a line with the Thames, to involve 
the risk of a collision.' Every part of this chain of reasoning is 
simply argumentative ; and if we gave any encouragement to it, 
it would open the door to positive conclusions of fact, upon 
positive testimony, being overruled by the Court of Appeal on a 
species of argumentative reasoning, deriving a certain conclusion 
fi'om a particular fact which may or may not exist in the case. 
The direction in which the Thames lay, relative to the Stork, at 
the time of the collision, and the direction of the blow, were the 
subjects of positive testimony, and, therefore^ what was the 
direction of the blow, and what would be the effect of the Thames 
lying in a particular position relatively to the Stork at the time 
she gave the blow, was before the Trinity House Masters, on the 
positive testimony in the case, without the necessity of resorting 
to this species of argumentative reasoning in order to arrive at 
the same facts. They, no doubt, took that, if they considered it 
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Article 13. to be a fact established by the evidence, into their consideration. 
But we may observe, that the reasoning, even if we could accept 
it, and even if we could follow it, would be reasoning which, in 
this particular case, is wholly inconclusive, because one material 
term is altogether omitted. When the Thames ported and threw 
her head to the right, the Stork at the same time starboarded — 
left the original line of her course, and threw her head to the 
left. The result was, that the position which the Stork assumed 
by that operation brought her, in her course down the river, into 
a line removed from, and parallel to, what was the line of her 
course at the time she did starboard her helm, and the line she 
would have continued to keep if she had not starboarded ; and it 
is impossible for us to tell that that operation of the Stork, star- 
boarding, did not bring her into that position as regards the 
Thames, the Thames lying in the direction which has been 
alleged. The value, therefore, of this species of reasoning, as a 
criterion to determine the original position of the Stork as regards 
the Thames, fails entirely. But it is impossible for us to work 
out a nautical problem of that kind, and it would be the most 
dangerous thing in the world for any Court of Appeal to assume 
the power of examining the question through a medium of this 
description of nautical reasoning and nautical conclusion, for the 
purpose of arriving at the opinion that the positive evidence in 
the case with respect to the original position of the Stork was 
incorrect. It is a question of fact, as we have already observed, 
what were the relative positions of the two vessels previously to 
the collision. That question of fact is determined by the evidence 
to be this : that they were in such a relative position that their 
course, if pursued, would have involved the risk of collision. The 
question, therefore, is simply this — whether, that being the state 
of things as proved by the evidence, was it or was it not the duty 
of the Stork to have complied with the 13th Eule, and ported her 
helm? The obligation of her doing so arises, in our opinion, 
first, from the fact of her being in that position. That fact we do 
not choose to try, and cannot try. It was tried in the Court 
below, and there determined. Secondly, the obligation to port 
arises also from the fact that she saw the Thames's head ported ; 
and, therefore, by starboarding, she altogether defeated the 
cautious operation on the part of the Thames, and created the 
collision. She should have followed the example of the Thames, 
there being no impediment to prevent her doing so, in which case 
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the two vessels would have gone clear of one another. We there- Article 13. 
fore, entirely concur in the conclusion which has been arrived at ~ 

in the Court below. The gentlemen whose able assistance we 
have upon this occasion have given great attention to the argu- 
ment, and have also read the evidence ; and they, like ourselves, 
have arrived, independently, at the same conclusion — ^namely, that 
the evidence was right, and that the Stork was wholly to blame. 
We must, therefore, recommend her Majesty to confirm the judg- 
ment, and dismiss this appeal with costs." — P. C. Nov. 21, 1866, 
S. G. 

See also the cases of T?ie Louisd v. The City of Paris^ under 
Article 3, antey The Fruiter v. The Fingal^ and The Mih v. The 
William Huntery under Article 14, post, and The Newcastle v. The 
Graafy under Article 19,^05^. 
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ARTICLE FOURTEEN. 

Article 14. If two ships uudev Steam are crossing so 05 to 
involve risk of collisiony the ship which has the other 
on her own starboard side shall keep out of the way 
of the other. 

" The Fruiter v. The Fingair 

This was an action brought by the schooner Fruiter, 105 tons, 
from London, laden with wheat, for Plymouth, against the screw 
steam ship Fingal, 613 tons, with engines of 90-horse power, from 
Dantzic, laden with a general cargo and passengers, for London, 
to obtain compensation for damages sustained by reason of a col- 
lision between them, off Cuckold's Point, in the river Thames, 
about 8 on the morning of Dec. 7th, 1864. The wind was stated 
by the parties as s.w., and the weather on one side was described 
as dull, but no fog or rain, and on the other as moderate and clear, 
the tide being about high water. The case for the Fruiter was, 
that on the morning in question she was in tow of a steam-tug 
called the Highland Maid, and was in the river Thames, off 
Eotherhithe ; that the steam-tug had also another vessel, called 
the Esperanza, in tow, and the Fruiter was being towed astern of 
the Esperanza, and by a separate hawser fastened to the tug and 
not to the Esperanza; that the jib, topsail, topgallantsail, and 
mainsail were set, but only occasionally drawing, and the Fruiter 
was being towed at the rate of about three knots an hour ; that 
the master was at the wheel steering, and the waterman and all of 
the crew were forward on the look-out, and a good look-out was 
kept on board the vessel ; that the Fruiter, in tow of the steam 
tug, was proceeding down the river to the southward of mid- 
channel, and when the tug reached Cuckold's Point, Rotherhithe, 
those on board the tug, and inmaediately afterwards those on board 
the Fruiter, observed the steam vessel Fingal coming up the river, 
and distant from 200 to 300 yards, and about two points on the 
port bow of the tug ; that the helm of the tug was put hard 
a-port, and the helm of the Fruiter was ported as much as possible, 
consistently with passing a brig at anchor on her starboard side, 
and on the Fruiter's passing the brig the helm of the Fruiter was 
put hard a-port, and all three vessels were kept as near as possible 
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to the southern shore; that the Fingal nevertheless continued to Article 14. 
approach the Fruiter, apparently under a starboard helm, and the 
Fruiter's tow-rope was therefore cast. off from the tug, and the 
Fingal immediately afterwards, still apparently under a starboard 
helm, and without stopping her engines, struck with her stem and 
port bow the port quarter of the Esperanza, and then with her 
starboard bow struck first the jibboom and then the port bow of 
the Fruiter ; that the Fingal carried away the jibboom, bowsprit, 
knightheads, and cutwater of the Fruiter, and did other damage ; 
that the Fingal backed astern, 'and away from the Fruiter, and 
afterwards continued her course up the river. The anchor-chain 
of the Fruiter was set fast by the collision, but was, after some 
delay and diflSiculty, cleared, the anchor let go, and the vessel 
brought up ; and as the Fruiter had received so much damage as 
to be unable to continue her voyage, she was subsequently towed 
back again to London. The defence on the part of the Fingal 
pleaded, that while in charge of a duly licensed Trinity pilot, and 
being at the upper end of Limehouse Eeach, as a matter of pre- 
caution, and owing to the great number of craft coming down the 
river, her engines were stopped, and she was allowed to drift with 
the tide, with her head angling in towards the south shore ; that, 
whilst so drifting,- the Fruiter, which was the aftermost vessel in 
tow, was seen, distant 600 or 600 yards on her starboard bow, 
coming down the river ; that the tug with the two vessels in tow, 
instead of passing to the northward of the Fingal, as she could 
and ought to have done, and although waved and hailed from the 
Fingal so to do, attempted, under a port helm, to pass to the 
southward of her ; and notwithstanding the engines of the Fingal 
were turned astern with a view, if possible, of avoiding a collision, 
the foremost of the vessels in tow with her port quarter struck the 
stem of the Fingal : and the Fruiter, which had been cast off by 
the tug, with her jibboom and bowsprit struck the Fingal on the 
starboard bow, about the cathead. It was then denied that the 
collision was in any way caused by the Fingal, or those on board 
her. Witnesses on both sides were examined vivd voce. 

The Court was assisted by Captain Pigott and Captain Webb. 

Mr. Butt and Dr. Pritchard appeared for the Fruiter; Mr, 
Brett, Q.C., and Mr. E. C. Clarkson, for the Fingal. 
. The Court, addressing the Elder Brethren, said : " Gentlemen, 
it has been said in this case that the circumstances of it bring it 
within the 13th Aiticle of the * Steering and Sailing Eules,' and I 
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Article 14. must ask youT opinion whether they do so : — * If two ships under 
steam are meeting end on, or nearly end on, so as to involve risk 
of collision, the helms of both shall be put to port, so that each 
may pass on the port side of the other.' Now, looking at the 
facts of this case, and the conflicting evidence — ^for, undoubtedly, 
it is conflicting upon this point as well as many others — are you 
of opinion that these two vessels were meeting end on, or nearly 
end on ? Part of the evidence says they were within two points 
of meeting end on. I should consider, if they were within two 
points of meeting end on, they would fall in with the latter part 
of the statement — nearly end on ; but, upon the facts, you will 
form your own opinion whether or not these two vessels fall within 
the 13th Article; and if they do, and there was no nautical im- 
pedunent, undoubtedly the directions of the 13th Article were not 
complied with, because both these vessels did not put their helms 
a-port. If the 13th Article does not apply, we come to the next, 
the 14th, — * If two ships under steam are crossing so as to involve 
risk of collision, the ship which has the other on her own starboard 
side shall keep out of the way of the other.' Subject to your 
better opinion, I apprehend the Fingal had the other vessel on her 
starboard side, and therefore it was her duty to keep out of the 
way. As to the tug with the two vessels in tow, did she or did 
she not keep to the southward coming round this place called 
Cuckold's Point, and was she or was she not to the southward of 
mid-channel before the collision and at the collision ? Upon that 
there is conflicting evidence beyond all doubt. It has been 
pointed out to you that one of the strongest arguments in favour 
of her being to the southward is, that the Fruiter was close to the 
brig at the time of collision. Undoubtedly that is a fact, sup- 
posing it to be of importance ; and if you have any doubt whatever 
that she was at the time in question considerably to the southward 
of mid-channel. Take it she had ported in due time, and was to 
the southward of mid-channel, and saw the screw coming across 
from the north shore, angling to the south, was it her duty or not 
to port ? That she did port I have not a shadow of doubt in my 
own opinion ; but the question raised is, whether she was to the 
southward of mid-channel at the time, and my opinion is that she 
was to the southward of mid-channel, but whether she was right 
or wrong, seeing the screw was coming across, angling to the 
south side, I do not presume to offer any opinion upon that, and 
all I can say is, that if the case falls within the rules and regula- 
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tions I have mentioned, it was her duty to port. The screw Article U. 
states, as she was approaching, going to Cuckold's Point, she saw " 

the road was blocked off Cuckold's Point, and she could not pro- 
ceed to the northward, and she then stopped and reversed her 
engines, and at the time in question — the evidence differs — she 
was going a very little ahead, if at all. The first question is, was 
she right in pursuing that course ? The second point is, upon 
looking at the whole of the evidence, are you of opinion the 
entrance was blocked; and do you think the argument sound, 
that the tug might have gone to the northward with the vessels in 
tow, but that she, the screw, could not go to the northward, aa it 
was stopped by vessels ? " 

The Court and Elder Brethren having retired for consultation, 
upon their return, 

Dr. Lushington said : " The Fingal is wholly to blame for this 
colhsion."— Adm. Ct. July 25, 1865, S. G. 



« The Mih v. The William Hunter r 

This was an action brought by the Owners of the brig Milo, 
230 tons, from Eochester, in ballast, for Shields, against the iron 
screw steam ship William Hunter, 796 tons register, working 
engines of 90-horse power, from the Tyne Docks, coal laden, for 
London, and in charge of George Thurlbeck, a duly licensed Sea 
pilot, to recover for the loss resulting from a collision between 
them, in the river Tyne, about 2 a.m. of the 23rd of June, 
1865. For the brig the wind was stated as w.s.w., and almost 
a calm, and the weather as thick and hazy. For the steamer 
the former was represented as s.w., very light, and the latter as 
quite fine, break of day. The case on behalf of the brig set forth, 
that she was in tow of the steam-tug Hellan, the tide being nearly 
high water, and of the force of about half a knot an hour, having 
her foretopmast, maintopmast, maintopgallant, and mainroyal 
staysail, trysail, and jib set, proceeding close along the Herd 
Sand, in the river Tyne, in the usual and accustomed course 
pursued by vessels entering that river from the southward, when 
making for what is called the Narrows, and was making about 
4J knots per hour, exhibiting her Admiralty regulation lights, 
brightly burning, and the steam-tug showing a red light in a<5Cord- 
ance with the regulations in the Tyne, and she had reached about 
from one to two ships' lengths up the stone wall which is erected 
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Article 14. along the Herd Sand, when the bright light of the William 
Hunter was seen from the Hellan, as also from the Milo, and such 
light was about from two and a half to three points on the star- 
board bow of the Milo, and about 200 yards off; that the William 
Hunter, instead of keeping on her course and passing clear of the 
Milo on her starboard side, as she could and ought to have done, 
improperly ported her helm, and rendered a collision with the 
Milo imminent; and that although the helm of the Milo was 
starboarded, with the view (if possible) of avoiding the said col- 
lision, the William Hunter ran into and struck the Milo abreast 
of the main rigging on the starboard side, and did her so much 
damage that she almost immediately sank close in on the south 
shore of the river Tyne. The William Hunter, on whose part 
a cross action was brought, pleaded that she was iteaming at 
reduced speed, and as near to the south shore as she safely could, 
until she had got to about a cable's length below the pier jetty 
at South Shields ; that she was carrying her proper lights, burning 
well, and was still on the south side of the river, when those on 
board her observed the red lights of a vessel, which turned out to 
belong to the Hellan and Milo, about mid-channel, and about a 
point on the port bow of the William Hunter, and about two 
cables' length off, in a position and course to pass clear up the 
river on their port side, and the William Hunter thereupon con- 
tinued her course unaltered, until suddenly the steam-tug was 
observed to be coming over to the south ^de of the river under 
a starboard helm, and the green light of the Milo herself was 
opened, whereupon the engines of the William Hunter were in- 
stantly stopped and reversed fall speed, and her helm put hard 
a-port, and those on board her shouted loudly and repeatedly to 
those on board the brig to port their helm, notwithstanding which 
the said tug crossed the hawse of the William Hunter, and turned 
to the southward, and then cast off the tow-line of the brig, which, 
still under a starboard helm, ran right under the bows of the 
William Hunter. It was farther pleaded, that the way of the 
William Hunter was not yet entirely stopped, and her stem cut 
into the starboard side of the Milo at right angles, just in the 
way of her starboard main rigging ; that the plates on the port 
bow of the William Hunter were stove in, but that neither her 
stem nor starboard bow were in any way damaged ; and the Milo 
almost immediately sunk close to the South Pier, with her head 
about S.S.W. The witnesses on both sides were examined vtvd voce. 
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The Court was assisted by Captain Eedman and Captain Article 14. 
Bayly. 

Dr. Deane, Q.C., and Mr. E. C. Clarkson, appeared for thd 
Milo; Mr. Milward, Q.C., and Mr. Potter, for the William 
Hunter. 

The Court, addressing the Elder Brethren, said : " Gentlemen, 
it is my belief that the ultimate issue of this case will very much 
depend upon the ascertainment of one single fact ; but, neverthe- 
less, before I come to look at that fact, it is my duty to point out 
some other matters for your consideration. It has been very 
properly stated to you, that there is a cross action as well as the 
original action; but the effect of that is simply this, that our 
object to ascertain the truth will not be in any respect displaced, 
but we must find whether both vessels are to blame, or not to 
blame — ^in fact, we must find more particularly than we should 
do in a single action, and that is the whole of it. I should wish, 
first, to inquire as to this river Tyne. The result appears to me 
to be this, that the custom is for laden vessels to keep on the 
south side ; and it may be, for aught I say to the contrary, the 
custom for vessels not laden to go on the south side too. As for 
there being any law upon the subject, I know of none existing in 
this day. These are two vessels which may be called steam 
vessels, in one sense of the word. The one is a' steamer coming 
down the river, the other is a vessel in tow of a steam-tug, and 
I do not know that there has been any decision in point with 
respect to a steam-tug when taken in consideration with a regular 
steamer not towing a vessel ; but I will assume for granted that 
it is the duty of the steamer to act exactly the same as if it was a 
tug by itself. There are two rules which have been laid down 
under the authority of an Act of Parliament, and they are very 
short and very clear : * If two ships under steam are meeting end 
on, or nearly end on, so as to involve risk of collision, the helms 
of both shall be put to port, so that each may pass on the port 
side of the other.' If you are of opinion these vessels were meet- 
ing end on, or nearly end on, so as to involve a risk of collision, 
of course this rule would apply, and it would have been the abso- 
lute duty of both vessels to have ported. And, moreover, if this 
was the state of the case, as it is clear the Milo did not port, she 
wiU^be to blame ; but in order to bring her within this rule, you 
must be satisfied they were meeting end on, or nearly end on, so 
as to involve a risk of collision. Now we come to the next rule : 

M 2 
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Artide 14. * If two ships Under steam are crossing so as to inrolve risk of 
collision, the ship which has the other on her own starboard side 
«hall keep out of the way of the other.' If this was the state of 
fiicts, I apprehend the Milo, in starboarding, and so endeavouring 
to get out of the way of the William Hunter, acted in obedience 
to this rule, but not otherwise. Therefore it depends, as I stated 
before, very much upon the fact of how these vessels were meeting 
each other. Here the two statements differ, and the evidence 
differs in this respect. According to the statement of the William 
Hunter, the red light of this vessel was seen on her port bow ; 
and the Milo, though upon the port bow of the William Hunter, 
and having the opportunity of seeing what the William Hunter 
was doing, altered her course, or pursued the course she was 
following, so as to cross the hawse of the WilUam Hunter, which, 
notwithstanding all she attempted to do, ran into and sank her. 
The facts, as stated by the Milo, are totally different, for her 
statement is, that she was coming up and approaching the Wil- 
liam Hunter, and that the William Hunter bore three and a half 
points on her starboard side. If that was the state of the case, 
and the William Hunter starboarded and kept as much to the 
south as she could, I am at a loss to conceive she could do any- 
thing more, either with regard to the rules laid down by authority 
of Parliament, or any rule whatever. The important fact seems 
to me to be, how the vessels were approaching each other ; be- 
cause I think, according to the determination you come to how 
the vessels were approaching, so, according to your better judg- 
ment, I think, the issue of the case must depend." 

The Court, and Elder Brethren, retired for consultation, and, 
upon their return, 

Dr. Lushington said ; " We are all of opinion that the steamer 
William Hunter was solely to blame for this collision." 

Decree accordingly in both actions.— Adm. Ct. March 14, 1866, 
S. G. 

See also the cases of The Louisa v. The City of Paris^ under 
Article 3, and The Golden Fledge v. The Cognac, and The Amazon 
V. The Ospreyy under Article 13. 
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ARTICLE FIFTEEN. 

If two shipSy one of which is a sailing ship, and Article 15. 
the other a steam ship, are proceeding in such 
directions as to involve risk of collision, the steam 
ship shall keep out of the way of the sailing ship. 

" The Promise Y. H.M.8. TopazeP 

This was an action brought by the three-masted brigantine 
Promise, 180 tons, from Newcastle (coal laden) for Devonport, 
against H.M. screwsteam shipTopaze, 2659 tons burthen, which had 
arrived from the Pacific, and was proceeding for Devonport Harbour, 
to obtain compensation for damage sustained by reason of a collision 
between them, about 1 p.m. on the 19th of December, 1863, in 
Plymouth Sound. The Brigantine stated the wind as N.W., the 
steamer as N.N.W., and the weather was represented as fine and 
clear, and it was almost slack water. The Promise alleged that she 
was proceeding under all plain sail, close hauled on the starboard 
tack, heading w. by s., and making about one knot, when the 
steamer was seen bearing about s. by e., distant half a mile, 
whereupon the brigantine kept her course till the steamer ap- 
proached, rendering a collision imminent, when her helm was put 
hard a-port, and the steamer with her starboard side, between the 
main and mizen rigging, struck the jibboom of the Promise, and 
carried it away> doing other considerable damage. The case for 
the Queen's ship was, that she was making about 6 knots, enter- 
ing the Deep Water Channel between the Winter Eock and Asia 
Shoal, and was in charge of Commander Aylen, Queen's Harbour 
Master, appointed pursuant to the provisions of the 54th Geo. III., 
c. 159, to bring such vessels into harbour ; that whilst the 
steamer was so proceeding, the brigantine Promise was seen near 
the south side, of the Winter Eock, standing to the westward, 
right into and across the Deep Water or Man of War Channel, 
heading about w. by s., and making about 2 knots; that the 
Deep Water Channel is only 240 yards in width, and there was 
abundance of water over every part of the Sound and on the 
shoals for vessels of the burthen of the Promise to pass over the 
same ; that the Promise is a Plymouth trader, and it was well 
known to her master and those on board herj that she was stand- 
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Article 15. ing right into the Deep Water or Man of War Channel, and that 
there was plenty of water over every shoal in the Sound for her 
to pass over ; that Commander Aylen, on approaching the Promise, 
waved her to pass astern of the Topaze, but no attention was 
paid thereto ; on the contrary, the Promise continued her course 
across the Deep Water Channel ; that there was not room at such 
time for the Topaze to port her helm to pass under the stem of 
the Promise without going over the Winter Eock, and thereby 
endangering the safety of her Majesty's said ship ; the said Com- 
mander Aylen thereupon starboarded the Topaze's helm, keeping 
as close as possible to the Asia Shoal ; that the Promise impro- 
perly ported her helm, which brought her jibboom in contact 
with the Topaze's starboard quarter davits; that in order to 
prevent obstruction to her Majesty's ships of war when coming 
into or going out of harbour at Devonport, it is customary for all 
her Majesty's ships in the Hamoaze and Sound to have the pilot 
jack displayed at the foretopgallantmast head whenever a ship of 
war belonging to her Majesty is proceeding to enter into or go 
out of harbour, in order to notify such fact to all merchant ships 
and private ships moving, and thereby to warn them to leave the 
Deep Water Channel open for the navigation of her Majesty's 
ship of war, and such custom was well known to the master of 
the Promise and those on board her ; that at the time of the said 
Harbour Master bringing the Topaze into the Deep Water Channel, 
the pilot jack was displayed, according to the said custom, at the 
foretopgallantmast head of all her Majesty's ships in commission 
in the Hamoaze and Sound. 

The witnesses on both sides were examined vivd voce. 

The Court was assisted by Captain Farrer and Captain Webb. 

Dr. Deane, Q.C., and Mr. E. Clarkson appeared for the Promise ; 
the Queen's Advocate and the Admiralty Advocate for H.M.S. 
Topaze. 

The Court, in addressing the Elder Brethren, affcer disposing 
of the alleged custom, that merchant ships were not to use the 
Deep Water or Man of War Channel when they perceived her 
Majesty's ships therein, and holding it not to be binding on 
merchant ships, said : " The question, gentlemen, I must put to 
you is— was it or not the duty of the Promise to have kept her 
course, and not attempted to have got out of the way of the 
steamer ? You will tell me whether the Promise was to blame 
either from the want of a good look-out, or from not taking 
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measures in time, or not taking any measures at all. As to the Article 15. 
steamer, I would ask you whether there was any danger in her 
avoiding a collision with the Promise ; was there any chance of 
her going on the Winter Eock so as to occasion any risk of 
destruction or danger to her ; and was it not in her power, either 
by altering her helm in due time, or by easing and stopping her 
engines, to have avoided this collision ?" 

The Court and Elder Brethren having retired for consultation, 
upon their return, 

Dr. Lushington said ; " The gentlemen whose assistance I have 
been favoured with are of opinion that the steamer was solely to 
blame for this collision, and in that opinion I entirely concur." 

Decree accordingly.— Adm. Ct. June 14, 1864, M. R. ; 12 W. 
R. 923 ; 10 L. T. N. 8. 659. 



" The Jam v. The Oreat Eastern^ 
This was an action brought on behalf of the owners of the late 
ship Jane, 775 tons register, belonging to the port of Liverpool, 
bound from thence in ballast, with a crew of 22 hands, for Quebec, 
against the steamship Great Eastern, of 13,344 tons register, of 
London, propelled by four screw engines of 1,600 nominal horse- 
power, and by four paddle-wheel engines of 1000 nominal horse- 
power, and manned by a crew of 400 in all, from New York for 
Liverpool, with passengers and a general cargo, to recover for the 
total loss of the Jane by reason of a collision between them, about 
2.20 A.M. of the 18th of September, 1863, in the Atlantic Ocean, 
about lat. 51 15 N., long. 14 11 w. The Jane stated the wind as 
W.S.W., the weather as thick, with showers of rain; the Great 
Eastern represented the former as s.w., and the latter as dark 
and raining. The case on the part of the plaintiffe set forth — 
that while proceeding, close-hauled on the port tack, under all 
plain sail, except fore and mizen royals, heading about N.w., and 
going about 7 knots an hour, carrying her regulation lights 
brightly burning, and a good look-out being kept, the bright 
light of the steamer was seen about one point on her port bow, 
distant about a mile, coming towards her; that the officer in 
charge of the Jane having watched the light, fearing a collision, 
and to avoid the same, ordered the helm of the Jane to be put 
hard a-port, which was done ; but that the steamer, which was 
proceeding at very great speed, without slackening it in due time, 
approached, showing her green light, and, with her stai'board bow, 
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Article 15. struck the Jane on her port bow, carrying away her bowsprit, fore- 
topmast, foretopgallantmast, mainmast, and ail above it, and 
otherwise doing enormous damage. It was then alleged that the 
crew of the Jane, except two men who were killed in the collision, 
succeeded in getting on board the steamer ; that the steamer lay 
by until daylight, when, seeing that the Jane could not be saved, 
she prosecuted her voyage to Liverpool, and the Jane was totally 
lost ; that the collision was wholly caused by the improper navi- 
gation of the steamer, and by the negligence and default of those 
on board her, and was in no degree caused by those on board the 
Jane. The Great Eastern pleaded that she was steaming at the 
rate of about 12 knots an hour, stearing e. by s. | s., there being 
a considerable sea on ; that the chief oflSicer was on the bridge in 
charge, four men were stationed on the look-out, a quartermaster 
and a midshipman on the bridge, attending the wheel and engine 
tel^aphs, another quartermaster being at the standard compass 
conning the ship, eight seamen at the wheels, and the fifth ofl&cer 
aft, in charge of the steering ; that she had her Admiralty lights 
brightly burning, and a good and eflSicient look-out was main- 
tained ; that an apparently bright light, which proved to be on 
board the Jane, was seen by the look-out about a mile off, 2 to 
3 points on the starboard bow, approaching, whereupon the look- 
out struck two bells, to signal an object on the starboard bow, and 
the light was then seen by the chief ofl&cer ; that upon seeing the 
light he ordered the steamer's helm to be starboarded, and both 
the paddle and screw engines to be stopped and reversed fiill 
speed, all of which orders were promptly obeyed ; that the 
steamer payed oflP considerably under her starboard helm, but the 
Jane, under a hard-a-port helm, came into collision with the 
steamer ; that the Jane with her port bow struck the Great 
Eastern's starboard bow abaft the catheads, and then fell along- 
side and under the starboard fore sponson of the steamer, which 
then came in contact with the ship, and she soon afterwards 
foundered. It was then asserted that on the 20th of September, 
on board the Great Eastern, in the river. Mersey, off Liverpool, 
the master of the Jane voluntarily signed and gave to the chief 
oflBcer of the Great Eastern, Edwin Billinge, the following paper: 
— "Kespecting the unfortunate collision between the Great 
Eastern and the Jane, I feel convinced that everything was done 
to avert the accident, which would not have happened had the 
feather been clear. I am also of opinion that had the steamer's 
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helm been put a-port she would have gone right over the Jane, Article 15. 
and not a single soul on board of her would have been saved, the 
position of the steamer rendering it impossible for them to see 
our port-side light. I am also of opinion that, as the Great 
Eastern was rolling so heavily, it would have been unsafe to 
attempt lowering a boat ; and as all the crew of the Jane had 
been accounted for, the risk of losing a boat's crew was not equal 
to the chance of saving any of our effects, which was the only 
thing it was possible to save, as the ship was so apparently in- 
jured as to preclude the possibility of taking her into port. — 
L. W. Duff, Master late Jaue; William Phillips, Chief Officer; 
Robert Sinclair, Second Mate." 

It was then denied that the speed of the Great Eastern was not 
slacked in due time, and that the collision was the result of the 
improper navigation of the Great Eastern, and the negligence of 
those on board her ; and it was contended that the misconduct of 
the Jane produced the mischief that followed. The witnesses on 
both sides were examined vivd voce. 

The Court was assisted by Captain Drew and Captain Nisbet. 

Mr. Brett, Q.C., and Mr. V. Lushington appeared for the 
owners of the Jane ; Mr. Edward James, Q.C., Mr. Hannen, and 
Mr. Pritchard for the owners of the Great Eastern. 

The Court, addressing the Elder Brethren, said : " Gentlemen, 
this is certainly a case of considerable importance, as has been 
stated, not merely with regard to the value, but to other legal 
considerations that are involved in it — ^legal considerations which 
will require the Court, for the first time since the passing of this 
Act of Parliament, to state its opinion as to what ought to be the 
true construction put on the sections which have been adverted to. 
But before proceeding to undertake that task, I think it may be 
convenient to express my opinion with regard to that document 
which has been so much commented upon, aud very lately by Mr. 
Brett. Now, gentlemen, from long experience, I am of opinion 
that the obtaining from persons who have been on board a ship \ 
which has been run down and destroyed, when on board the other 
ship which was concerned in the calamity, whether guilty or not, 
there is nothing more to be deprecated than obtaining from them, 
in prejudice of farther investigation, a document written by 
others and signed by themselves. "We are perfectly well aware 
that so many circumstances may occur which may induce a man, 
either from good temper or good nature, and, in some cases, from 
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Article 15. intimidation — for they are not without example — ^to sign a 
document of this kind, that I hold the practice to be strongly 
reprobated, and in this case I consider, for the reasons I am about 
to state, that it ought to be left out of our consideration. In the 
first place, the document 1 haye before me may be true or may be 
Mse, depending upon facts which are not stated in this docu- 
ment For instance, the commencement is — 'Eespecting the 
unfortunate collision between the Great Eastern and the Jane, I 
feel convinced that everything was done to avert the accident, 
which would not have happened had the weather been clear.' 
Now, it may be perfectly true that everything was done to avert 
the accident at some given time, but it may be perfectly untrue 
that everything was done from the very commencement of the 
transaction to avert that accident. And again, if I am to take 
this as true, it is very strong evidence that the weather was such, 
so far from being clear, that it was so very obscure that it would 
go to prove inevitable accident, which is not attempted to be set 
up in this case. It also says — * I am also of opinion that had the 
steamer's helm been put a-port she would have gone right over 
. the Jane.' That, again, may be perfectly true, for I have no 
doubt that at a certain period of this transaction the eflFect would 
be undoubted ; but whether or not it is true in another sense 
of the word, viz., at another and earlier period, if the vessel had 
ported then, then whether she would have gone right over the 
Jane, is for your consideration. I^apprehend it depends entirely 
on what distance the vessels were, and whether there was an 
opportunity of escaping them at the time the vessels were ap- 
proaching. * And not a single soul on board of her would have 
been saved, the position of the steamer rendering it impossible for 
them to see our port-side light.' When was that? At what 
period was that ? Evidently it is a general statement which may 
be consistent with truth in one view of the case and utterly 
inconsistent in another view. Now I have done with that, docu- 
ment, and now I come to that which is the main and most 
important consideration in this case, that is, the conduct of the 
Jane herself, and the question I shall have eventually to put to 
you is this — ^whether, with regard to the conditions now imposed 
by authority of Parliament, or whether, with regard to all the 
circumstances of the case, the Jane was, or was not, justified in 
porting her helm ; and whether the so porting her hehn con- 
tributed unjustifiably to this collision. I say with regard to all 
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the facts of the case, because we never shall be able to construe Article 15. 
this Statute satisfactorily, or to obtain the great object which it 
was framed for the purpose of eflfecting, viz., increased safety 
to vessels navigating the ocean, unless we take into considera- 
tion the circumstances of each individual case, to see how far 
we can put a satisfactory construction on the Statute. We 
must bear in mind, then, that at the time in question these two 
vessels were approaching each other at the rate of 19 knots an 
hour. We must bear in mind that, according to both their state- 
ments, this was the condition of the weather ; and I pray your 
attention to it, because whatever may be the evidence on the 
one side or the other, both parties have in their preliminary 
acts stated what the weather was, and from that they must not 
be allowed to depart. On the part of the Jane, * thick, with 
showers of rain,' and on the part of the Great Eastern, * dark 
and raining." Now such was the state of things with these 
two vessels when the Jane perceives, according to her own 
evidence, the light of the Great Eastern at a very considerable 
distance — what precise distance it is utterly impossible for us, I 
appreKend, to ascertain — ^but at a considerable distance she per- 
ceives a light — ^the white light — of the Great Eastern. Let us 
now see, with reference to these circumstances, how far the Act 
of Parliament applies. I am of opinion that the 15th section does 
not mean, that when two vessels simply discern their lights at a 
considerable distance, the 15th section is binding, but that it 
becomes applicable when they have ascertained their respective 
courses — ^the course of their own vessels they would be expected 
to know, but not the course of the vessel they are going to meet. 
It is not merely the discovery of the light, but knowledge of the 
manner in which the vessel is sailing and the course she is pur- 
suing, which must govern them with regard to this section. 
Now, Article 15 says — * If two ships, one of which is a sailing 
ship and the other a steam ship, are proceeding in such directions 
as to involve risk of collision' — ^to involve risk of collision, that 
is to say, where there is a probability a collision would take place 
if both proceeded on the same course — ^then it becomes the 
duty of the steam ship to 'keep out of the way of the sailing 
ship,' and this she must do according to circumstances, either by 
porting or starboarding, all former restrictions as to the course 
which ought to be pursued being removed by this 15th section. 
This article does not apply particularly to the case of the Jane, 
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Article 15. but the 18th does — * Where, by the above rules, one of two ships 
is to keep out of the way, the other shall keep her course, subject 
to the qualifications contained in the following article.' Now, the 
meaning of that I apprehend to be this, that as they have given 
the steamer the liberty, commanding her in the first instance to 
keep out of the way — having given her the liberty to effect and 
obey that command, either by starboarding or porting, the other 
vessel is directed to keep on her course, so that she may not 
interfere with that which is done by the steam ship meeting her.. 
And that brings us very much to the consideration of the present 
case, and it is this. The Jane sees the white bright light of the 
steamer, and she sees that bright light approaching. If you are 
of opinion, looking at the facts of the case, that she unnecessarily 
ported, and contributed therefore to the collision, you will hold 
the Jane to blame, and there is an end of the case ; but there is a 
great deal to be said before we arrive at that conclusion. There 
is a qualification here of great importance — * subject to the 
qualifications contained in the following article,* Article 19 — *In 
obeying and construing these rules, due regard must be had to all 
dangers of navigation.' How long is it to be, when a steamer 
is approaching a sailing vessel on such a course as would run the 
risk, involve the risk, of collision, that a sailing vessel is to keep 
quiet and do nothing to avoid it ? That she ought not hastily, 
and without strong reason, to deviate from the direction of 
keeping her course, we shall all agree ; but under what circum- 
stances, for the salvation of life, as for the safety of their own 
vessel, the two vessels continuing to approach, in a course in- 
volving danger, is a question for your consideration generally, 
but more particularly under the given circumstances of this case. 
The 19th Article then goes on to state — * and due regard must 
also be had to any special circumstances which may exist in any 
particular case, rendering a departure from the above rules 
necessary, in order to avoid immediate danger.' Then, bearing 
this qualification in mind, let us consider what the evidence is 
with regard to the conduct of the Jane. I am sorry to say it is 
involved in some obscurity ; but in this case, as in all others, 
we must not hastily depart from the statements which we find in 
the preliminary acts. Did or did not the Jane, for a certain, 
length of time, proceed on and continue her own course ; ^d dfd 
she, or did she not, at a time of danger, when the danger was 
imminent, for the sake of saving the lives of the parties on board, 
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when there was no hope of ayoiding the collision — did she then, Article 15. 
or did she not^ alter her helm ? There is a statement here for the 
Jane, what measures were taken, and when, to avoid the collision 
— * Upon the bright light being observed, and before the green 
light was seen, the helm of the Jane was put hard a-port.' 
If we took that literally, and came to the conclusion that, 
when the bright light was observed, there was no danger at all, 
then, unquestionably, it might be contended, and with great 
effect, that the Jane put her helm hard a-port at an unnecessarily 
early period. You must take into your consideration the whole of 
the facts of the case, and not a part of them. I now come to the 
case of the Great Eastern. You have heard the evidence of 
Captain Paton, and I have no doubt that that gentleman has 
given his evidence to the best of his knowledge and ability, and 
that he has stated truly the opinion which he has formed. That 
opinion is this, that the Great Eastern was proceeding at the rate 
of from 12 to 13 knots an hour, which is an undoubted fact in 
this case, but that the night, though represented in his own pre- 
liminary act, and in that of the other side, to have been dirty and 
dark, was such that he could with certainty have discovered the 
lights of the other vessel at a suflScient distance to obey the Act of 
Parliament, and to have avoided the collision. This is matter of 
opinion of what might be done under given circumstances. There 
is a most important fact in this case, which has weighed with me 
throughout, viz., the evidence produced on the part of the Great 
Eastern as to seeing or not seeing the light. According to the 
statement, so far as I can make it out, of the witnesses, one and 
all-^there are three of them who do depose that they saw a light 
— ^what description of light is certainly of a very singular 
character. Now, we must take it as an undoubted fact, because 
the evidence proves it, that the Jane carried the proper lights, 
and that they were burning properly, for it is proved by affirmative 
evidence, and negatived by no evidence whatever, except that they 
did not see them. What possible light could these witnesses on 
the deck have seen, if they did not see the green or red light, or 
both, of the Jane ? Bo you believe that the binnacle light of the 
Jane was seen at half to three-quarters of a mile off? and, if so, 
do you believe that the other two lights — one or other of them — 
must not have been seen by those on board the Great Eastern ; 
and do you believe that the binnacle light dazzled and obscured 
those on board the steamer ? I leave that for your consideration. 
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Article 16. We must arrive at some conclusion respecting the lights. If 
they had been seen in due time, it is necessarily to be inferred 
that measures might haye been taken on board the Great Eastern 
which would have prevented the collision in question, because 
then there would have been, according to the evidence of Captain 
Paton himself, sufficient time and opportunity to have avoided 
any accident. Well, now, what reason can we assign for it ? I 
do not like to say we can assign it to the want of a good look- 
out, though possibly that might have been the reason ; and I 
think it is also consistent with probability that it was the state of 
the night, which was occasionally drizzling rain, which prevented 
the lights being seen at all ; though that is wholly inconsistent 
with the story. If you think, for any of these reasons, that 
either because the night was so dark that the light could not 
have been seen, that, therefore, it was not seen ; or, if you think 
it was the want of a look-out that prevented it being seen, and 
that the consequence, therefore, was that proper measures were 
not taken in time, then you must hold the Great Eastern to 
blame. I say nothing about the measures which were taken at 
the last moment. I have no doubt, as soon as ever the officer in 
charge of the deck was aware there was a light in the immediate 
vicinity approaching in such a direction as to involve danger, that 
measures were taken with the greatest promptitude in order to 
avoid it, but unfortunately too late. I will not trouble you 
further, gentlemen." 

The Court and the Elder Brethren having retired for consulta- 
tion, upon their return, 

Dr. Lushington said : " We are all of opinion that the Great 
Eastern is solely to blame for this collision." 

The learned Judge then, in answer to a question from Mr. 
Pritchard as to, in what respects, the Trinifcy Masters found the 
Great Eastern alone to blame, said they entertained no doubt that 
she was going too fast, and had no look-out. — ^Adm. Ct. Feb. 4, 
1864, M. R, 

Upon this case being carried to the Judicial Committee of the 
Privy Council on appeal, the above decision of Dr. Lushington 
was so far altered, that the Superior Court held both vessels to 
blame, reftising to give the Jane exemption from obedience to 
the 18th Article (as to "keeping her course"), under the latitude 
of " special circumstances," conceded with the 19th Article. The 
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following is the report of the judgment of the Superior Court as Article 15. 
given in the Law Times (11 N. S., 5 P. C). 

Lord Kingsdown. — " The collision in this case took place in the 
Atlantic Ocean, on the 18th of September last, about 200 miles 
west of Cape Clear. The Jane, a yessel of 775 tons, was close- 
hauled on the port tack, heading n.w., and making seven knots 
per hour. The Great Eastern is a steam ship of unusual size, of 
13,344 tons burden. She was heading e. by s. \ s., going at full 
speed under both steam and sail, and making about thirteen knots 
per hour. The wind was W.S.W. The collision took place by the 
starboard bow of the Great Eastern striking the port bow of the 
Jane. Two men on board the Jane were killed by the collision 
or falling of the spars. The rest of the crew escaped on board the 
Great Eastern. The blow was angular ; that is, at the moment they 
were both going nearly in the same direction. The Jane was not 
sunk by the first collision ; but she was, by it and the subsequent 
grindiug down and rolling of the Great Eastern, reduced to a 
wreck and abandoned. The case comes within the new regulations 
issued in January, 1863. By those regulations it was the duty of 
the Great Eastern to slacken her speed, to stop and reverse her 
engines, and, if the weather was foggy, to go at a moderate speed. 
It was also the duty of the Great Eastern to keep out of the way 
of the Jane, and, by Article 18, where, by the above rules, one 
of two ships is to keep out of the way, the other shall keep her 
course subject to this qualification, that these rules need not be 
followed in any special circumstances which may render a de- 
parture from them necessary in order to avoid immediate danger. 
In this state of circumstances the duty of the Jane was to keep 
her course without alteration, unless the collision was so im- 
minent when the Great Eastern was discovered as to render a 
departure from the above rules necessary for the purpose of avoid- 
ing danger. Both vessels were carrying their proper lights. 
This is disputed on behalf of the Great Eastern, which contends 
that if the Jane had carried her proper lights they would have 
been observed on board the steamer, which they were not ; but, 
as the evidence on behalf of the Great Eastern states, only a 
bright light was seen, as if a lantern had been shown over the 
side of the vessel. In answer to this, on behalf of the Jane, it is 
replied, that there could not have been a good look-out on board the 
Great Eastern, or that the red light of the Jane would have been 
observed. The evidence is distinct on behalf of the Jane that the 
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Article 16. lights were properly fixed and duly trimmed, and if they were not 
seen on board the Great Eastern, it appears to their lordships 
that this could only have arisen from the circumstance, either 
that the look-out was not efl&cient, or that the state of the 
weather prevented their being observed. Their lordships first 
proceeded to consider the evidence relative to the Jane, for the 
purpose of ascertaining whether she adopted the course which, 
having regard to the position of the vessels and the new rules, 
it was her duty to take. It is established by the evidence that 
the white light of the Great Eastern at the foremast head was the 
light first seen. Andrew Mathie, one of the look-out men on 
board the Jane, states that he first saw the white light, and that 
he did not see the green light till they were about twenty or 
thirty yards off. William Phillips, the mate of the Jane, saw first 
a masthead light, a bright light, and he did not see the green 
light until after he had given the order to port the helm. Verso, 
the man at the helm, saw one light and afterwards saw the green 
light. Law, the other look-out man, saw only one light, did not 
distinguish the colour, but thinks that it was about two or three 
miles off. Their lordships consider it to be clear that the mast- 
head light of the steamer was the first so seen. The distance it 
was off when first seen is variously stated. Phillips thinks it 
was about a mile and a half, but he corrects this in his answer to 
the next question, and says, from two to two and a half miles. 
Law thinks that it was about two or three miles. The other 
witnesses give no statement on this subject. Their lordships 
consider that the distance at which the masthead light of the 
steamer is off when first observed, unless quite close, must be 
mere conjecture. Except the brightness of the light, the only 
indication is the angle above the horizon at which the light is 
seen, and a more distant light might present the same angle as a 
nearer light if the elevation of the distant light were greater ; 
and if the more distant light were in fact brighter than the nearer 
one, it might present the same appearance of distance. The only 
other criterion of distance is the time which elapsed before the 
collision took place ; this is also necessarily vague, from the im- 
perfection of the recollection of men under such circumstances, 
when anxiety of mind and the rapidity of events, crowded into a 
short space of time, have a natural tendency, on recollection, to 
make the time seem longer than it really was. On this point, 
however, there is much agreement in the evidence of the wit- 
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nesses on board the Jane. John Law says, * It was about a Article 15. 
quarter of an hour from the time we first saw the light till she '' 
struck.' Andrew Mathie says, * Somewhere about ten minutes, to 
the best of my idea ; between ten minutes and a quarter of an 
hour. It would be about nine minutes or so from the time 
When I reported the white light until I saw the green light.' 
This estimate of time agrees well with the evidence given on 
behalf of the Great Eastern, which put the time which elapsed 
between the first observation of the Jane and the collision at 
about five minutes, it being obvious that the masthead light 
of the steamer would have been discerned on board the Jane 
a considerable time before, from the deck or paddle-boxes 
of the steamer, the light on the bows or the deck of the 
Jane could be observed. Phillips does not appear to have 
been asked the time which elapsed between the first observation 
of the light on board the Great Eastern and the collision taking 
place. As, however, the vessels were approaching each other at 
the rate of a mile every three minutes, the nine or ten minutes 
spoken of by the two witnesses Law and Mathie would agree 
with the evidence which puts the vessels at from two to three 
miles oflp when the Great Eastern was first siee^ on board the Jane. 
To arrive at the satisfactory conclusion as to the answer to be 
given to the next question is very important^ Did the Jane, on 
first observing the Great Eastern, port her helm, or did she not 
do so till after the green light of the Great Eastern was observed, 
when it is admitted on both sides that it was proper to do so in 
order to save the lives of all on boai'd ? If the Jane, on the first 
observation of the masthead light of the Great Eastern, was ten 
minutes off, and from two to three miles distant, and if she then 
ported her helm, she was in the wrong, and acted contrary to the 
18th Article of the new regulations, which has been already men- 
tioned. The evidence of Phillips, the mate who had charge of 
the vessel, on first examining it, seems to be confused and contra- 
dictory on the point. He says, ' When I first saw it, I should say 
it was about a mile and a quarter.' He is asked, * At the time 
you gave the order could you see the other ship, or could you only 
see the light ?'—* I could not see her green light then.' ' Did you 
see the green light before you gave the order, or not?'—* I never 
saw the green light till after I had given the order.' Again— 
* You say that after you had given the order to put the helm hard 
a-port, you saw the green light of the other vessel : is that so?'-t- 
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Article 15. * Tes.' In CTOBS-examinatioii, he says, * We iH>rted our helm for 
the safety of our lives/ In re-examination, he says expressly that 
he ordered ihe helm to be put hard a-port after he had seen the 
green light. *Now, I want yon to clear one thing which yon 
answered in several ways, unfortnnately. You have told me that 
you first saw the bright light ? ' — * I did.* * And that you watched 
it for some time?* — *Tes.' 'Now tell me — ^just take time to 
consider about it — did you order your helm hard a-port before or 
after you saw the green light?' — 'After I had seen the green 
light.' ' How long was it after you had seen the green light that 
you ordered your helm hard a-port?' — 'About a minute ; or per- 
haps not so much.* On examination of his evidence, it does not 
appear that he was asked whether he gave two orders to port the 
helm, or only one. If he gave two orders to port the helm — one 
when he first saw the masthead light of the Great Eastern, and 
afterwards gave a second order to put the helm hard a-port after 
he had seen the green light of the Great Eastern — this would 
make his evidence on cross-examination and on re-examination 
consistent with his* evidence in chief which has abeady been 
referred to ; and this appears to be the true solution of the appa- 
rent contradiction in his evidence. The clue to this solution is 
famished by the evidence of Verso, the helmsman, whose evidence 
is quite positive and distinct on this subject. ' Was she sailing 
close-hauled?' — ' Yes ; close-hauled, laying north-west.' ' Do you 
remember, shortly before the accident happened, getting an order 
from the officer of the watch ?'— ' Yes.' ' What was that order ? ' 
— 'To port the helm.' 'Did you obey that order?' — 'Yes.* 
' Did you get any other order from the ^officer?' — 'Yes; hard 
a-port a few minutes afterwards.' ' Did you obey that order?' — 
' Yes ; and the mate assisted me in putting the helm hard a-port.' 
This explains that the evidence of Phillips respecting the order 
given by him after seeing the green light, applies to the second 
order he gave to put the helm hard a-port, and which was subse- 
quent to the former order he had given to the same eflPect, and it 
also explains other parts of his evidence which relate to the 
stamping for the captain, and assisting Verso to put the helm 
hard a-p6rt. It does not appear, in his evidence, that he any- 
where says that he kept on his course until ttie green light of the 
Great Eastern was visible. In the preliminary act> filed in pur- 
suance of the orders of November, 1859, the .twelfth article of the 
statement on behalf of the owners of the Ja^ie is in these words: 
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* Upon the bright light being observed, and before the green light Article 16. 
was seen, the helm of the Jane was pnt hard a-port.' This state- 
ment was made October 24th, 1863, within six weeks after the 
collision had taken place, and while the facts were fresh in the 
memory of the witnesses. It agrees with the evidence of Verso, 
and also with the evidence of Phillips when so examined, aa to 
make it consistent with itself. The conclnsion to which their 
lordships have come is, that the evidence given on behalf of the 
Jane is not inconsistent with the statement made on her behalf 
in the preliminary acts, and that the case is taken out of the rules 
laid down in the report of the Inflexible, Swab. 85, and Vortigeni, 
Swab. 518, referred to in the argument. If the view which their 
lordships have taken of the evidence on behalf of the Jane be 
correct, it establishes the facts that the course of the Jane was in 
violation of the 18th Article of the new regulations ; and this 
violation, in the opinion of the nautical gentlemen by whom they 
afe assisted, has materially contributed to the collision which 
took place. These gentlemen are of opinion that if the Jane had 
been kept on her course, hauling her a little closer to the wind, 
and thereby diminishing her speed, instead of falling-off, and 
thereby increasing her speed and accelerating the rate of approxi- 
mation to the Great Eastern, the collision would have been 
avoided. Their lordships therefore have come to the conclusion 
that the Jane was to blame in this case. Their lordships, how- 
ever, concur with the Court below in considering that the Great 
Eastern was also to blame. Without expressing any opinion on 
the point whether the look-out on the Great Eastern was or was 
not sufficient, their lordships consider it to be proved that the 
lights of the Jane were properly fixed and brightly burning. In 
truth, this seems scarcely to have been capable of being contested 
on the evidence adduced. If the Great Eastern had a proper and 
sufficient look-out, the port light ought to have been seen, unless 
the state of the weather rendered it impossible to do so. What 
the light was which was first observed by the Great Eastern, 
assuming the evidence given on behalf of the Great Eastern to be 
completely accurate, it is difficult to explain. Their lordships 
cannot admit the suggestion offered to them in argument, that it 
was the cabin light of the Jane seen from the Great Eastern 
impending over her just before the collision, and that it was first 
seen at the time when Phillips heard a bell on board the Great 
Eastern, and when the two vessels were within hailing distance, 
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Article 16. and when Phillips was desired to port his helm, and answered 
that it had been hard a-port a long time ago. The evidence is 
distinct, that the light was seen fiye minntes before the collision 
occurred. The evidence on both sides evinces that the way of 
the steamer was much diminished at the time of the collision, 
and that she was then going very slowly through the water. This 
is also confirmed by the evidence of the character of the collision. 
After they had struck, the Jane swung round under the starboard 
sponsons of the steamer, and, to use the expression of the mate of 
the Jane, ' then she rolled and smashed our ship up, the Great 
Eastern sponson rolled into us.' If the Great Eastern had not 
greatly diminished her speed, their lordships are assured by the 
nautical gentlemen that she would have gone right over the 
barque and away from her ; and they are also assured, as, indeed, 
is sufficiently obvious, that if the first intimation of the proximity 
of the vessels had been at that time when the occurrence of the . 
collision was obviously unavoidable, it would have been impossible 
to have diminished the speed of a vessel of the size and momentum 
of the Great Eastern in the time which elapsed before they actu- 
ally struck. Their lordships, however, are of opinion that the 
collision was, in a great measure, attributable to the state of the 
weather and the rate at which the Great Eastern was proceeding, 
which was not, jn the opinion of their lordships, justifiable in the 
circumstances. The rate at which she was proceeding is stated 
in the preliminary act as twelve knots per hour ; the evidence 
states that, by the log, it was fifteen knots, and after allowing 
two knots for the current produced by the paddle-wheels, the rate 
cannot properly be put to less than thirteen knots an hour when 
the paddle-engines and the screw-engines were working fall power 
and every sail was set that could be set to accelerate her pace. 
At the same time, the state of the weather was this : in the pre- 
liminary act, on behalf of the Jane, it is stated to have been thick 
with showers of rain, and on behalf of the Great Eastern, dark 
and raining. The witnesses oit both sides state that it was a 
dark night, hazy weather, and that a drizzling rain was falling. 
Their lordships do not mean to lay down any rule beyond that 
expressed in the regulations themselves as to the occasion when a 
steam vessel is bound to moderate her speed, or as to the rate 
which in the circumstances described in the evidence she ought 
not to exceed ; but their lordships are of opinion that it is the 
duty of the steamer to proceed only at such a rate of speed as will 
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enable her, ' after discovering a vessel meeting her, to stop and Article 15. 
reverse her engines in sufficient time to prevent any collision 
from taking place. Here the evidence shows that from the 
moment the Jane was reported on board the Great Eastern, every- 
thing was done to avert the collision, but without success. If 
the Jane had been wholly in the right, and by pursuing her course 
properly had been in the spot where the collision took place, the 
rate of speed at which the Great Eastern was advancing would 
have rendered their contact inevitable. Their lordships are of 
opinion that it was the duty of the Great Eastern to proceed at 
no greater speed than, having regard to the state of the weather, 
made it possible for them to avert the collision. Their lordships, 
therefore, are of opinion that both vessels were ta blame, and that 
the collision is attributable to both ; that the Jane, by not 
holding on her course when she first saw the masthead light of 
the Great Eastern, got into a position which brought her directly 
against the Great Eastern ; and that the rate of speed at which 
the Great Eastern was advancing made it impossible for her, 
when she first observed the Jane, to avoid the catastrophe which 
occurred. Their lordships will humbly advise Her Majesty that 
the judgment of the Court below be altered accordingly."* 

Judgment varied. 
Appellants' proctors, Pritchard & Sons. Respojidents' proctors, 
Tebbs & Sons. 



« The Elizabeth Y. The Lotus:' 

This was an action brought by the Owner and Master of the 
late barque Elizabeth, 311 tons, from Demerara, timber laden, 
calling at Queenstown, for Greenock, against the screw steam ship 
Lotus, 459 tons, from Liverpool, with a general cargo, for Bor- 
deauxj to recover for the total loss of the barque, arising from a 
collision which happened about 7 p.m. on the 21st of December, 
1864, oflP the Bishop's Light, in the St. George's Channel. It was 
agreed that the wind was E. by N. The barque stated the weather 
as clear and starlight, moderate breeze, with a head sea, and the 
tide as flood, running north from three to four knots. The 
steamer represented the former as dark and cloudy, with a slight 
haze on the horizon^ and the latter as ebb. The case for the 
Elizabeth was that, while under two courses, two topsails short 
reefed, maintopgallant sail, mizengaflf topsail, mizentopmast stay- 
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Ariirle 15. sall» maintiysail, npper And lower mamtopmast staysails, main 
and outer jibs, making four knots, close-hauled on the starboard 
tack, heading it. ^ b., and -carrying the proper lights, the steamer 
was seen two to three miles off, between four and fiye points on 
her starboard bow, with all her lights visible ; that the Elizabeth 
was kept on her course, close-hauled to the wind, on the starboard 
tack, in the expectation that the Lotus, which was under both 
steam and sail, would keep clear of her, but that although the bell 
of the Elizabeth was rung, and those on board her shouted to the 
Lotus, the Lotus came on at great speed, shutting in her green 
light, and with her port bow struck the Elizabeth a violent blow 
on her starboard bow, did her a great deal of damage, and caused 
her afterwards to founder ; and thereby the Elizabeth, her cargo, 
and the private effects of her master and crew, were totally lost. 
The master and crew of the Elizabeth were taken on board the 
Lotus. The answer on the part of the Lotus pleaded, that she 
was steering s.w. J w., making under steam and canvas nine 
knots, carrying the regulation lights, when the barque's green 
light was descried about a quarter of a mile distant, bearing about 
three points on her port bow ; and nearly at the same time a red 
light frmn another vessel was sighted on the starboard bow ; that 
thereupon her helm was put hard a-port, and her engines stopped 
and reversed; that she cleared the vessel which she had sighted 
on her starboard bow, which passed ahead of her, but that the 
Elizabeth with her starboard bow struck her (the Lotus) on her 
port bow. The witnesses on both sides were examined vivd voce. 

The Court was assisted by Captain Farrer and Captain Were. 

Mn Milward, Q.C., and Mr. E. C. Clarkson, appeared for the 
Elizabeth ; Dr. Deane, Q.C., Mr. Brett, Q.C., and Mr. V. Lushing- 
ton for the Lotus. 

The Court having called upon the learned counsel for the de- 
fendants for their argument, and without hearing the learned 
counsel for the plaintiffs, or formally addressing the Elder Bre- 
thren, said : " It is not necessary that I should call upon the 
counsel for the plaintiffs to answer the observations which have 
been very ably addressed to the Court by Dr. Deane. There are 
two questions which arise here. The first is as to the original 
collision. There cannot be a shadow of doubt in the world that 
it was the duty of the Elizabeth, which was close-hauled on the 
starboard tack, according to the regulations^ to have kept her 
course. That she did, and therefore there is no imputation upon 
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her, unless, indeed, I were to adopt the argument of Dr. Deane, Article 15 

that, by possibility, she might have taken a measure contrary to 

law which might have obviated the consequences — a proposition I 
cannot entertain. What is the excuse on the part of the steamer? 
It is not attempted to be proved it was a very dark night ; the 
allegation simply states it was a cloudy night and a little hazy. 
According to the evidence of the Lotus, taking it verbatim to be 
true, this nondescript of a vessel is described at the distance of 
half a mile according to one witness, and 200 yards according to 
another. If she was seen at the distance of half a mile, there was 
ample time to have taken proper measures to have avoided this 
collision ; but if the statement be correct that she was seen at 
200 yards, what becomes of the look-out on board the Lotus ? I 
have not a shadow of doubt — and I, am happy to think that the 
Elder Brethren who assist me have no doubt either — that this 
collision is to be attributed to the fault of the Lotus. Then 
comes the other question — one which has come before the Court 
in many instances previously. It is said, though you may be to 
blame as the wrongdoer for the original collision, yet that you are 
not liable, under certain circumstances, for all the consequences 
of that collision — a proposition nobody would contest. But it is 
said here that there was a want of ordinary skill and diligence, 
which caused the destruction of the vessel, which otherwise might 
have been saved. The Court always looks to all the circumstances 
of a collision of this kind, which creates terror, fear, and panic 
amongst the crew, and deprives those who have the conunand of 
the vessel of that entire command of understanding to adopt the 
most proper measures, and the wisest and best measures to pre- 
vent damage. It is not necessary to entitle the Elizabeth to 
recover, to show that, subsequent to the collision, she took all the 
proper measures and all the wisest measures to be adopted ; neither 
is blame to be attached to them because the crew were seized with 
panic, and did not perform their duty as they ought to have done. 
The question is, whether there was not a cause which occasioned 
and will account for that very panic itself; and when I look at 
the occasion of this — the collision — and that the occurrence took 
place at night, I think there was no dereliction of duty here, and 
that there is nothing by possibility here which can prevent the 
claim of the owner of the Elizabeth to indemnification, I pro- 
nounce against the Lotus." 

Decree accordingly. — ^Adm. Ct. May 5, 1865, S. 6. 



Digitized by 



Google 



184 RULE OF THE ROAD. 

Article 15. 

" The Oovemor v. The John Maclntyrer 

This was an action brought by the owners of the late schooner 
Governor, 148 tons, from London, with a cargo of jnte, for Dun- 
dee, against the owners of the screw steam ship John Maclntyre, 
797 tons, propelled by two engines of lOO-horse power, from 
Shields (coal laden) for London, to recover for a total loss result- 
ing from a collision which happened between 1 aji. and 2 Ajf. on 
the 30th of December, 1864, between Flamborough Head and the 
Spurn. For the schooner the wind was stated as w.s.w., and the 
weather as dark, but clear ; for the steamer, the former was repre- 
sented as from W.S.W. to s.w., and the latter as clear, but dark. 
The case for the Governor was, that the tide was in the first 
quarter flood, running at 2i knots; that she was carrying her 
regulation lights, and was steering n. by w., making seven knots ; 
that there was a steamer on the starboard side o^ and about a 
quarter of a mile distant from her, which was also steering about 
N. by w.; that, under these circumstances, , the masthead light of 
the John Maclntyre was seen from. Jjf ^to 3 points on her star- 
board bow, distant about 2^ miles, and that shortly afterwards 
the green light of the John Maclntyre was descried : that the 
John Maclntyre then crossed the bows of the steamer, which was 
on the schooner's starboard* side, and that the red light of the 
John Maclntyre then came into view on the schooner's starboard 
bow, distant about one-eighth of a mile, and that although those 
on board the schooner repeatedly hailed the John Maclntyre, she 
nevertheless ran stem on into the schooner's starboard side, close 
to the main rigging, cutting her down and causing her to sink 
almost immediately in deep water. It was then alleged that the 
course of the schooner was never altered from n. by w. . The tSabii 
Maclntyre pleaded in her defence, that it was about low Twater, 
and there was little or no force on the tide ; that she was carrying 
her proper lights, and was proceeding under steam, and with her 
forestaysail, foresail, and mainsail set, steering about s., making 
from eight to nine knots, when a steam ship was made out ap- 
proaching, and the helm of the John Maclntyre was ported, as 
was also that of the said steam ship ; and, whilst they w^ about 
passing on the port side of each other, a vessel following almost 
in the wake, of the said steam ship, and with no light then 
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visible on board her, was made out on the port bow of the John Article 15. 
Maclntyre, at the distance of about half a mile, and thereupon 
the helm of the John Maclntyre was again ported ; that the 
yessel, which afterwards proved to be the schooner Governor, 
starboarded her helm, and deviated from her course, and exhibited 
her green light to the John Maclntyre, whereupon the helm was 
put hard a-port, and her engines were stopped and reversed full 
speed astern ; notwithstanding which, the Governor ran athwart 
the hawse of, and with her starboard side, about the main rigging, 
came violently into contact with, the stem of the John Maclntyre. 
The crew of the Governor got on board the John Maclntyre, 
shortly after which the Governor foundered. The witnesses on 
both sides were examined vivd voce. 

The Court was assisted by Captain Farrer and Captain Arrow. 

Mr. Brett, Q.C., and Mr. Potter appeared for the Governor ; Dr. 
Deane, Q.C., and Mr. E. C. Clarkson for the John Maclntyre. 

The Court, addressing the Elder Brethren, said : " Gentlemen, 
there is one question of fact in this case which belongs particu- 
larly to you. The steamer was proceeding from the N. to the s., 
the sailing vessel from the s. to the N. ; and, according the 15th 
Eule, it was the duty of the steamer to keep out of the way. She 
was at liberty to go either one side or the other, but it was her 
duty to keep out of the way, and it was the duty of the sailing 
vessel, according to the 18th and 19th Rules, to keep her course. 
The question is — ^did the sailing vessel, by any fault of her own, 
depart from what is prescribed as her duty, and starboard, so as 
to occasion this collision ? As to the probability, why is it to be 
supposed that this sailing yessel, having the wind free, as she 
undoubtedly had, would, except for some reasonable cause, star- 
board and run herself into danger ? I apprehend that the steamer 
went at a greater rate than the sailing vessel, and, therefore, it 
seems to me to be a question whether, if the steamer had put her 
helm to port in due time, she would not have outstripped her, so 
that no collision could have taken place ; but that is entirely for 
your consideration. If you should be of opinion that the sailing 
ship starboarded at a period when it might have produced an 
adequate result, and if, under those circumstances, it contributed 
in any degree to occasion the collision, then, whatever you may 
think of the conduct of the steamer, beyond all doubt you must 
hold the sailing ship to blame, for she abandoned the instructions 
given her by statute." 
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Article 15. The Goort and Elder Brethren then retu*ed for consultation, 
and upon their return, 

Dr. Lushington said : ** The steamer is to blame for this col- 
Usion," 

Dr. Deane, Q.C., applied to the Court for the reasons for the 
decision given. 

Dr. Lushington : " I am responsible for stating the reasons. 
We are clearly of opinion that it is not proved that the sailing 
vessel starboarded so as to effect the collision. We think it pos- 
sible that the sailing vessel, at the last moment, starboarded, and 
that the starboarding might have made a little difference as to 
where exactly the vessel was struck ; but that is the utmost ex- 
tent we can say, and we do not think she was to blame for 
what she did."— Adm. Ct. May 25, 1865, S. G. 



" The Monsoon v. The Neptune.'^ 

This was an action brought by the barque Monsoon, 296 tons 
register, from Port Natal, with a general cargo and passengers, 
for London, against the General Steam Navigation Company's 
paddle steam ship Neptune, 364 tons register, with two engines, 
110-horse power each, from Havre, with passengers and cargo, for 
London, to obtain compensation for damage sustained by reason 
of a collision between them in the vicinity of the North Foreland, 
about 10 P.M. on the 25th of March, 1865. The barque stated 
the wind as w. by s., and the weather as fine, clear, and starlight ; 
the steamer represented the former as about w., and the latter as 
very dark, but clear. The case for the Monsoon was, that she 
was under double-reefed foretopsail, maintopsail, jib, and mizen 
in Margate roads, proceeding close-hauled on the port tack, 
heading N.w. by N., the tide being about three-quarters flood, and 
making about 2 knots, carrying the Admiralty regulation lights, 
and in charge of a duly licensed Trinity Ciuque Port pilot to take 
her to Gravesend ; that the pilot having determined not to pro- 
ceed further with the barque on that night, an attempt was 
made to stay her in order to bring her to anchor ; that she, how- 
ever, refused stays, and thereupon her mizen was brailed up, her 
maintopsail was taken in, and her helm was put hard a-port, and 
she was wore round with a view to bringing her head on tide, and 
letting her anchor go ; that whilst the barque was so wearing 
round, and a part of her crew were engaged in taking in the 
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foretopsail, and when her head was about E.S.E., the look-out Article 15. 
from on board her made out the three lights of the Neptune, 
bearing about 1 point on her starboard bow, and at the distance 
of about 1 mile ; that the lights were watched from the barque, 
and it being seen that the Neptune was approaching the barque, 
and rendering a collision imminent, the Neptune was loudly 
hailed to port her helm, and then to stop her engines, but no 
notice was apparently taken of such hailing, and the Neptune, 
under a starboard helm, ran into and with her starboard bow 
struck the barque on her port bow, and did her very considerable 
damage. The defence on the part of the steamer set forth, that 
the tide was flood, running about 3 knots ; that the Neptune was 
steering N. by w., going about 8 knots an hour, and was carrying 
the regulation lights, brightly burning, when the green light of 
the barque was observed about 2 points on her port bow, distant 
about a mile ; that the Neptune's helm was thereupon immediately 
put hard a-starboard ; that shortly after, on both her lights coming 
into view, her engines were eased ; that in a few seconds after- 
wards, on her green light disappearing and her red light only being 
visible, the Neptune's engines were stopped, but the Monsoon, 
not keeping her course, came on under a port helm, and with her 
stem struck the Neptune a violent blow on the starboard bow. 
The witnesses on both sides were examined vivd voce. 

The Court was assisted by Captain Shuttleworth and Captain 
Webb. 

Mr. Brett, Q.C., and Mr. E. C. Clarkson appeared for the Mon- 
soon ; Dr. Deane, Q.C., and Mr. V. Lushington for the Neptune. 

The Court, addressing the Elder Brethren, said : " Gentlemen, 
we shall have to decide two questions on the present occasion — . 
whether the Neptune is to blame, and whether any fault is to be 
imputed to the Monsoon. The 15th Article of the steering and 
sailing rules appears to me to be applicable to this case : * If two 
ships, one of which is a sailing ship and the other a steam ship, 
are proceeding in such directions as to involve risk of collision, 
the steam ship shall keep out of the way of the sailing ship.' It 
is clear both these vessels were proceeding up Channel, and at 
the time they descried each other, whether the distance was a 
mile, more or less, if it involved a risk of collision, it was the 
duty of the steamer to keep out of the way. If the steamer did 
not keep out of the way, the burden of proof is upon her to show 
there were sufficient causes and reasons why she did not obey the 
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Article 15. Statute. On the other hand, there is also an obligation imposed 
on the Monsoon, because the words of the 18th Article are these : 
— * Where, by the above rules, one of two ships is to keep out of 
the way, the other shall keep her course,' subject, of course, to 
certain contingencies. The question is, whether the steamer took 
proper measures and means to keep out of the way of the Mon- 
soon, and whether the Monsoon did keep her course, or whether, 
if she did not keep her course, there is any sufficient justification 
by the facts and circumstances of the case? The case of the 
Monsoon is, that after the Neptune was seen in the manner 
stated, the lights were watched from the barque, and it being 
seen that the Neptune was approaching the barque and rendering 
a collision imminent, the Neptune was loudly hailed to port her 
helm, and then to stop her engines ; but no notice was apparently 
taken of such hailing, and the Neptune, under a starboard helm, 
ran into and with her starboard bow struck the barque on her 
port bow, and did the damage. I do not know whether it was 
intended to impute any particular blame to the Neptune for 
coming under a starboard helm, nor does it appear to me to be 
of great importance to consider what was the intention of the 
pleader here, for the substance of the pleading is, she did not 
comply with the 15th Article, and keep out of the way. On the 
other side, on behalf of the Neptune the statement is, in sub- 
stance, that the Neptune did that which was right under the 
circumstances ; that she did do all that she could do to avoid the 
collision ; that it was right to put her helm hard a-starboard, and 
right afterwards to ease her engines in the manner they were 
eased ; and the blame is thrown upon the Monsoon in not keeping 
her course. I shall not go through the evidence as to the way in 
which the lights were first seen. You know as well as I do, and 
I could not take any part of it without reading the whole, to do 
justice to the parties. As to the weather, I think it seems to be 
pretty nearly agreed on that the night was dark but clear, and 
the wind was about half a gale, certainly not stronger. It is for 
you to determine whether the Neptune was right in immediately 
starboarding, and whether her engines were eased in due time; 
because there is another regulation, that if there is the least danger 
of collision the engines are to be immediately eased to prevent 
the consequences of a violent collision." 

The Court and Elder Brethren then retired for consultation, 
and upon their return. 
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Dr. Lushington said: "We have no doubt whatever about Article 15. 

this case ; the steamer is solely to blame for this collision." — Adm. 

Ct. June 3, 1865, S. G. 



" The Bruckmholme v. H.M.S, Supply!^ 

This case is only of importance from the observations made by 
Dr. Lushington in his judgment as to the new Steering and 
Sailing Rules not applying to her Majesty's ships, and the ad- 
mission by the Queen's Advocate, that precisely similar regu- 
lations have been issued for the Queen's ships. The judgment, and 
the observations of the Queen's Advocate, are reported as follows 
by Dr. Pritchard in the Law Times (12 K S. 799, Adm.) :— 

Dr. Lushington, addressing the Trinity Masters, said: "Gentle- 
men, there are two questions for our consideration in this case : 
first, whether the steam vessel was in any respect to blame ; and, 
secondly, whether the schooner to any extent contributed to the 
collision. As to the first question there can, I think, be little 
doubt. Notwithstanding the evidence for the defence, it is clear 
that the schooner had her proper lights duly fixed and burning ; 
and therefore, if due vigilance had been used on board the 
Queen's ship, the lights would have been seen. Again, it appears 
that the steamer, though manned by a crew of fifty-six men, had 
only one man forward on the look-out, and he was on the bridge, 
no one being stationed on the forecastle. The schooner was, 
I think, seen only at the last moment, when the orders that were 
given to put the helm hard a-starboard and stop and reverse the 
engines were too late to avert the collision. As to the second 
question, whether the schooner also contributed to the accident, it 
becomes important to consider what were the rules of navigation 
that should have been observed by both parties. Though it is 
quite clear that the ordinary sailing rules issued in pursuance of 
the Act of Parliament are by the terms of the Act not applicable 
to her Majesty's vessels, still it is the duty of those who navigate 
such vessels to take ' proper precautions for avoiding a collision, 
and where, as in this case, her Majesty's vessel — a steamer — is 
approaching a sailing vessel in such a manner as to involve risk 
of collision, it is the duty of the steam vessel to keep clear. But 
I am of opinion that the schooner was at all events bound by the 
sailing regulations, &nd accordingly it was her duty in compliance 
with those rules to keep her course, and not by any manoeuvre on 
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Article Iff. her part to neutralise the operation of the steamer. Is it then the 
~ feet that she kept her course? It is stated by all the witnesses 
for the plaintiff that she did, and it is not denied by the witnesses 
for the defence, but it is contended that from the mode in which 
the collision took place (the blow leading forward), and from the 
circumstances sworn to by the plaintiff's witnesses as to the 
shifting of the lights, it is impossible but that the schooner must 
have ported. Are then these facts, which are admitted by the 
plaintiff's witnesses, such as necessarily contradict their direct 
testimony to the contrary, and does the direction of the blow tend 
to convince you that the schooner's course must hare been 
altered?" 

The Court, after deliberation with the Trinity Masters, was of 
opinion that the Supply was solely to blame, and decreed accord- 
ingly. 

The Queen's Advocate : " Perhaps it may be useftil for me to 
state, that though those in charge of her Majesty's vessels are not 
bound by the ordinary sailing regulations, instructions are issued 
to them which are precisely in accordance with those regu- 
lations." 

The Court : " It appears then that, when a sailing vessel is 
approaching a steamer within risk of collision, those on board the 
sailing vessel may expect^ though for different reasons, the same 
course to be adopted by the steamer whether belonging to her 
Majesty or otherwise."— Adm. Ct. July 25, 1865, 12 L. T. N. S. 
799, Adm. 

« The Port v. The Gastilianr 

This was an action brought by the schooner Port, 60 tons 
register, from Workington, Cumberland, with a cargo of paving 
stones, for Liverpool, against the screw steam ship Castilian, to 
recover for a total loss resulting from a collision between them, 
about 9 P.M., on the 30th of November, 1865, off New Brighton, 
in the river Mersey. For the Port the wind was represented as 
E., and the weather fine, clear, and moonlight For the Castilian, 
the former was stated as n.b., and the latter as cloudy and over- 
cast. The case for the Port was, that it was high water and the 
tide slack, and she was carrying her proper lights, duly fixal and 
brightly burning, and was close-hauled on the port tack, making 
scarcely any way through the water, heading up the rivOT, when 
those on board her observed the green lights of the Castilian, 
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distance about a mile from, and ahead of her ; that Bhe was Article 15. 
kept upon her course, and the lights of the Castilian were 
watched ; that, soon afterwards, the red light of the Castilian also 
came into view, and the Castilian herself was seen coming direct 
for her; that the Castilian was repeatedly hailed by those on 
board the Port; and at length, when the vessels were distant 
about 200 yards from each other, some one from on board the 
Castilian hailed those on board the schooner to put her helm 
a-port; that her (the schooner's) helm was accordingly put to 
port, but without any effect by reason of the state of the wind 
and the shortness of the time, and the Castilian almost imme- 
diately afterwards came into collision with the schooner. It was 
then alleged that the Castilian with her stem struck the Port on 
her starboard bow, just clear of the stem, and carried her head 
round to the northward, and then backed clear of and away from 
the schooner, and that the crew of the schooner left her in their 
boat, and the schooner shortly afterwards sank. The Castilian 
pleaded, that she left the Huskisson Dock, in the Mersey, outward 
bound, in charge of a licensed pilot, and proceeded down the 
riyer, there being a light breeze, but quite sufficient to give a 
schooner under sail good way, and she was heading about n., and 
steaming at three-quarters speed, carrying the regulation lights 
brightly burning, when the Port was seen right ahead, distant 
about 500 yards ; that shortly afterwards her red light appeared, 
and she seemed to be steering for the Cheshire shore, and the 
helm of the Castilian was thereupon put hard a-port, and her 
engines stopped and reversed, but that the schooner starboarded 
her hehn (showing her green light), whereupon the schooner was 
hailed to port ; that the two vessels, however, came in collision, 
the starboard bow of the schooner coming in contact with the 
stem of the steamer. It was further pleaded, that the schooner 
did not carry the regulation lights duly exhibited and duly burn- 
ing ; that she did not keep her course, as she was bound to do, 
but improperly starboarded her helm ; and that the collision was 
wholly occasioned by the improper navigation of the schooner, 
and by the negligence of those on board her, and was not occa- 
sioned by those on board the Castilian ; but that, if the collision 
was in anywise occasioned by the Castilian, it was occasioned by 
the default of the pilot employed by compulsion of law. The 
witnesses on both sides were examined vivd voce. 

The Court was assisted by Captain Owen and Captain Close. 
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Artiole 15. Mr. Butt and Dr. Pritchard appeared for the Port ; Mr. Brett, 
Q.C., and Mr. V. Lushington, for the Castilian. 

The Court, addressing the Elder Brethren, said: "Gentlemen, 
we all know by the law in a case of this kind, that it was the 
duty of the steamer to avoid the schooner, and it was the duty of 
the schooner to do nothing whatsoever, but to keep her course. 
The case really comes to this, therefore, that the steamer was 
unquestionably to blame for this collision, unless it can be shown 
that the schooner did something which occasioned it. It is said 
in the pleadings and evidence that the schooner is to blame for 
starboarding her helm, and for not carrying the lights required 
by law. The two questions for you to determine, then, are 
simply these — ^whether the schooner did or did not starboard so 
as to co-operate to occasion this collision; and whether the 
schooner's lights were so deficient as not to give those on board 
the steamer the advantage required by law, of descrying the 
vessel in due time, so as to enable her to take those means which 
were undoubtedly within her power to avoid this collision. I 
am of opinion, from the evidence of the plaintiffs, and from the 
evidence of a witness produced by the defendants, the pilot of a 
vessel called the Oneida, that the helm of the schooner was, to a 
certain extent^ starboarded ; but to what extent it was starboarded, 
and whether it was starboarded enough to cause the collision, is a 
matter of dif&culty, which I must submit to your judgment. As 
to the lights of the schooner, I am inclined to think that it is not 
shown, on the part of the steamer, to my satisfaction at all, that 
such was the state of the lights as to have prevented their being 
seen by that vessel in time, or that such was the condition of the 
night as to have prevented their being descried in sufficient 
time ; for it is not enough to say the lights were not of the best 
quality, or such as the law demands, if the night was such that, 
if those on board the steamer had used the best means in their 
power, they could with facility have avoided the schooner. 
Looking at the pleadings of the Oastilian, they state that the 
collision was occasioned by the starboarding on the part of the 
schooner ; and she represents, in her preliminary acts and plead- 
ings, she saw the schooner at the distance of from 600 to 600 
yards. I question very much, looking at the description of the 
night — call it, if you please, a fair night, but hazy on the water — 
whether she had not ample opportunity, if all this be true, of 
avoiding the collision in question with the schooner." 
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The Court and Elder Brethren retired for consultation, and, Article 15. 
upon their return, 

Dr. Lushington said : "We are of opinion that the steamer is 
to blame for this collision, and that the fault is not wholly 
attributable to the pilot."— Adm. Ct. March 10, 1866, S. G. 



" The Samphire v. The Fanny BmTc!^ 

This was an action brought by the paddle steam ship Samphire, 
183 tons register, employed in the carrage of mails and passengers 
between Dover and Calais, against the American barque the Fanny 
Buck, 585 tons register, from Rotterdam (in ballast) for Cardiff, to 
recover for the loss resulting from a collision between them three 
or four miles from the Admiralty Pier, Dover, about 11 15 p.m:., 
on the 13th of December, 1865. The case for the Samphire was, 
that while carrying the mails and about 70 passengers, the wind 
being about N.N.W., moderate breeze, the night very dark with a 
low haze, and the tide slack water, she was pursuing her usual 
course across the Channel, steaming her usual speed, about 12 
knots an hour, carrying the regulation lights brightly burning, 
and a good look-out being maintained on board her, when the 
barque was observed about two points on her port bow, distant 
about two- ships' lengths, and shortly afterwards a white light was 
seen on board her. That the helm of the Samphire was put hard 
a-port, and her engines were stopped and reversed, but the Fanny 
Buck coming on, with her stem struck the port bow of the 
Samphh-e with great force, doing very great damage, whereby the 
Samphire was put in great danger of sinking, and in result 
several lives were lost. The Fanny Buck passed on without 
rendering the Samphire any assistance. It was then alleged that 
the Fanny Buck did not carry or exhibit any due or sufficient 
light ; that the collision was wholly the fault of the Fanny Buck, 
and was, as far as the Samphire was concerned, an inevitable 
accident. The Fanny Buck, on whose part a cross action was 
brought, pleaded that she was in charge of a pilot, the night 
being dark but clear, and the wind variable from N. to N.N.W., the 
tide making to the eastward at the rate of from two to three 
knots, and she was proceeding under all plain sail — mainsail, 
mizenstaysail, and gafftopsail only excepted — close-hduled on the 
starboard tack, heading about w., making six to seven knots, 
exhibiting red and green lights, both burning brightly, and properly 
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Article 15. placed and screened, a good look-out being kept on board her, 
when the bright masthead light of the Samphire was seen on the 
starboard bow, at the distance of from two to three miles, and 
shortly after such light was so seen, the red light of the Samphire 
was aJso seen. That the Fanny Buck was kept on her course, 
close-hauled to the wind on her starboard tack, in the expectation 
that the Samphire would keep out of her way, as she ought to 
have done ; but that the Samphire, however, instead of keeping 
out of the way of the Fanny Buck, and although the crew of the 
Fanny Buck loudly hailed her, came on without stopping or 
easing her engines, and with her port side, before the fore-rigging, 
ran with great violence against the stem and starboard bow of the 
Fanny Buck, and stove in such bow, and did her other consider- 
able damage, in consequence whereof the Fanny Buck was com- 
pelled to take assistance and proceed to Dover, where she arrived 
the following day. It was further pleaded that the collision was 
caused by, and attributable to, the negligent and improper navi- 
gation of the Samphire, in not keeping a good look-out, and in 
not taking proper measures to keep out of the way of the Fanny 
Buck; and that no blame in regard to the occurrence of the 
collision was attributable to the Fanny Buck, or to those or any of 
those on board her. Witnesses on both sides were examined vivA 
voce. 

The Court was assisted by Captain Were and Captain Fenwick. 

Dr. Deane, Q.C., and Mr. V. Lushington, appeared for the 
Samphire; Mr. Brett^ Q.C., and Mr. E. 0. Clarkson, for the 
Fanny Buck. 

The Court, addressing the Elder Brethren, said: "(Jentlemen, 
I am sure I need not insist upon the necessity of entirely abstain- 
ing from allowing to operate on your minds anything that has 
occurred relative to this case antecedently to the hearing. We 
are all of us bound to consider the evidence, and to form our 
determination according to that evidence, throwing out of con- 
sideration altogether any matters which might have occurred in 
another place, and upon another occasion. The vessel proceeded 
against in this case — and there are cross actions — is an American 
barque of 585 tons, and the vessel proceeding is the Samphire, a 
well-known mail steamer crossing the Channel. In virtue of 
treaties which have taken place, all the regulations respecting 
lights, and the courses to be pursued, have been adopted by the 
United States of America. It was, therefore, the duty of the 
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Fanny Buck to keep her course under the existing circumstances Article 16, 
—not to deviate from that course upon any account whateyer; 
and it was the duty of the Samphire to get out of her way. That 
is the law for America as well as England. The Samphire's case 
is, that a strange vessel was observed two points on her port bow, 
distant about two ships' length, and that shortly afterwards a 
white light was seen on board her ; that the Samphire's helm was 
put hard a-port ; that they were unable to discover the barque at 
an earlier period; that the attempt of putting the helm hard 
a-port utterly and wholly failed, and the collision occurred. You 
will advise me whether, under these circumstances, admitting 
these to be the fexits, the steamer was justified in calling this an 
inevitable accident, or whether, had there been a proper look-out 
on board her, this accident would not have occurred. There are 
two ways of looking at this case. One is, to suppose that the 
night was extraordinarily dark and hazy, and that the steamer, 
going at the rate of 12 knots an hour, was going at an improper 
rate of speed, and she would be in fault in consequence of so 
doing. I do not think the evidence would at all support that 
view of the case, because, looking at the testimony given by the 
Belgian lieutenant, and looking at the whole of the evidence, 
I take it that this was a night in which it was dark, and there 
may have been, for aught I say to the contrary, a little haze on 
the wat^r, but there was nothing to create any extraordinary difl&- 
culty. Then we come to this, that, if there were proper lights on 
board the Fanny Buck, unquestionably the steamer ought to have 
seen them ; and if she did not, it must have been in consequence 
of her own want of a good look-out, which would have enabled 
her so to have done. I cannot doubt that both lights were 
burning and exhibited on board the barque at the time of the 
collision, looking at the evidence, and also because all the 
testimony from the steamer is to the effect that the green 
light was seen, and nobody disputes about the red light. Then 
comes the question — in what state was the green light burning, 
and was it, or not, a sufficient light ? That is really the gist of 
tills case. I was in hopes that we should get from the wit- 
nesses from the Board of Trade, something like an intelligible 
account of how they judged as to the sufficiency of the lamps ; 
but I am bound to tell you that nothing was ever more un- 
satisfactoiy to my mind. They did not appear to me even to 
have a pattern by which they regulated their judgment. They 
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Allele 15. appear to have had no principles npon which they founded 
their opinion, but, in a sort of overhand guess way, to have 
rejected those lamps which did not please them, and to have an 
idea as to what was a proper lamp. But goodness only knows 
what it was. You have had the evidence of the maker of this 
lamp ; you have heard his statement of how he made an experi- 
ment, how he found that the lamps complied with the regu- 
lations, that he had made all of the same pattern and same 
dimensions, and had fixed his stamp thereon. I now leave it to 
you, gentlemen, to say whether this is not adequate proof these 
lamps were capable, if properly trimmed with oil, of fulfilling the 
demand made by the regulations. If you should be of opinion 
in the affirmative, the next point is, according to the evidence in 
the case, are you of opinion that the lamps were so trimmed, firom 
time to time, as to be capable of showing the light in the manner 
stated ? If you should think that the Fanny Buck carried proper 
lights, and that they were burning properly at the time of col- 
lision, then there is an end of the case." 

The Court and Elder Brethren retired for consultation, and 
upon their return, 

Dr. Lushington said : " The steamer is solely to blame for this 
collision." 

Decree accordingly in both actions. — Adm. Ot. S. Cr. 



On this case being taken on appeal to the Judicial Committee 
of the Privy Council, Lord Westbury delivered their lordships' 
judgment as follows : — 

" We have considered this case, which is certainly one of great 
importance, because it is most necessary that steamers, which go 
at a great rate of speed, and have always within themselves the 
power of regulating their course so as to prevent collision, should 
be placed under the rule of observing great diligence and care in 
their nightly voyages. 

" Their lordships entirely agree with the Court below that the 
issue in this case is simply whether the Fanny Buck had lights 
properly burning at the time when the coUison occurred. It is 
not the issue which has been attempted to be substituted by the 
counsel for the appellant, viz., whether there was a want of 
reasonable diligence on the part of the Samphire. That may be 
the consequence of finding the fact that the Fanny Buck had 
proper lights burning at the time of the collision. By * proper 
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lights' we mean such lights as, with reasonable care on the part Article 15. 
of the Samphire, must have been seen by the' Samphire in time to 
prevent a collision. 

" The evidence upon that issue is entirely one way. There is 
positive testimony, by persons whose characters are above sus- 
picion, that the lamps on board the Fanny Buck had been pro- 
perly trimmed, and were properly burning at the time of the 
collision. 

"That is attempted to be met, on the part of the appellant, 
first by a species of argumentative allegation, viz., that the lamps 
were so constructed that they could not have answered the 
purpose for which they were required. But we find that this 
assertion is contradicted by the evidence. The maker of the 
lamps, a French manufacturer, states that the lamp was of a 
similar construction with a great number of others which he has 
supplied to ships for many years with great success; and his 
evidence proves that this lamp, if properly trimmed, would 
answer every purpose of a ship's lamp, in conformity with the 
regulations. 

" An attempt was then made on the part of the appellant to 
meet this testimony by the examination of two English surveyors ; 
but their evidence fails entirely to show that the lamp was so 
constructed as to be incapable of answering its purpose. The 
objection which they take to it is simply with respect to the 
shade of the green glass, their opinion being that if the green 
were darker, the light would be seen at a greater distance ; but no 
one of them ventures to say that the lamp was so constructed as 
that, with proper care paid to the trimming and the burning of it, 
it would not cast a light which would be quite capable of being 
seen so as to prevent a collision ; and one of them distinctly says, 
in answer to the final question which was put to him by the 
learned Judge in the Court below, that the lamp was suflficient to 
throw a light to a considerable distance. 

" Now these two vessels at the time of the collision were in 
this relative position : — the Fanny Buck was close-hauled, beating 
against the wind, with the tide, such as it was, against her, and 
running at the rate of between five and six knots an hour. The 
steamer's course was nearly at a right angle to the line of the course 
of the Fanny Buck, and the Samphire was running at the very 
considerable rate of twelve knots or upwards of twelve knots an 
hour. 
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ArUde 15. ** It was qoite wrong for the steamer to go at that rate, nnless 
she was perfectly certain that in the night time she would be 
able to see the lights of approaching vessels, — ^proyided, of course, 
those lights were proper and sufl&cient. 

** We must remark here a very material omission on the part 
of the Samphire. The evidence on the part of the Samphire is, 
that there was a look-out man ahead ; that the master was on 
the bridge ; that with him there was another man, Malpas, and 
also a call-boy to communicate his orders to the engine-room. 
The look-out man (Northover) states that he was sometimes on 
the larboard bow, sometimes on the starboard bow. He says that 
he saw the sails of the Fanny Buck first, and afterwards her 
lights. There is a good deal of discrepancy between the evidence 
of the master on the one side, and the evidence of Northover on 
the other, as to the distance of the vessels; but the material 
omission on the part of the Samphire is this, that the other look- 
out man (Malpas) is not called at all. No evidence is attempted 
to be given by Malpas in favour of the Samphire. 

" The evidence of the engineer of the Samphire is distinct and 
conclusive against her, because he admits that immediately after 
the collision, he ran upon deck, and then saw the green light of 
the Fanny Buck, which, he says, was burning dim ; but dim as it 
was, in his opinion it was a light which might have been seen 
three-quarters of a mile off. The other evidence on the part of the 
Samphire is full of inconsistencies. If you believe the evidence 
of the master, there was no green light ; and he asserts that the 
light which he saw was a bright light moving over the side of the 
vessel. The evidence of Northover is. distinct that he saw the 
green light 5 the evidence of the engineer is that he saw a green 
light ; the evidence of a passenger on board the Samphire is that 
he saw a green light at the time of the collision. 

" An attempt has also been made to show that there was no 
suflficient testimony with regard to the trimming of the lamps, 
and that the lamp was one which required regular trimming. 

" Now the mate of the Fanny Buck is most distinct upon that 
point; and there is nothing which can with any propriety be 
thrown into the opposite scale, because the testimony given by 
the individual MiUer only discredits the persons who bring 
forward a witness so utterly unworthy of belief. 

"Upon the whole, therefore, we are decidedly of opinion, and 
our opinion is confirmed by that of the professional gentlemen who 
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are here, that the conclusion of the Court below was right ; that Article 15. 
the issue, as put by the learned Judge of the Court below in his 
judgment, was the trae one ; and that the evidence upon that 
issue is conclusive and satisfactory. 

" Their lordships will therefore humbly report to her Majesty 
that the judgment and decree of the High Court of Admiralty 
ought to be affirmed and this appeal dismissed with costs." — P. C. 
Nov. 1, 1866 : official report of judgment. 

See also the cases of The Emptor v. The Z&phyr, under Article 
4 ; The Sea Nymph of Chester, and The Emp&ror v. The Lady of 
the Lake, under Article 5 ; The Joseph Straker v. The Karla, 
under Article 16; The Iron Duke, The Newhurgh v. The 
Oscar, The Great Gonqm^t v* The David Gannon, The Una v. 
The Thomas Lea, and The Uncas v. The Mceander, under 
Article 18 ; and The Margaret v. The Emmu, under Article 19. 
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Article 16. 



ARTICLE SIXTEEN. 

Every steam ship, when approaching another ship, 
so cw to involve risk of collision, shall slacken her speed, 
or, if necessary, stop and reverse ; and every steam 
ship shall, when in a fog, go at a moderate speed. 

" The Joseph Staker v. The KarlaJ' 

This was an action broaght by the screw steam ship Joseph 
Straker, 573 tons, ftrom Dieppe, in ballast, for Newcastle, 
against the Bremen barque Karla, 700 tons, from Antwerp, in 
ballast, for Cardiff, to recover for a total loss resulting from a 
collision between them in the English Channel, off the South 
Forelaud, at 4.30 am. of the 26th of September, 1863. The 
steamer stated the wind as N.N.W., and the weather as fine, 
but rather hazy ; the barque represented the former as n.w. 
by w. J w., and the latter as moderate, with moonlight, and 
a slight haze on the water. The Joseph Straker's case was, 
that while steermg about n.e. by n., going about eight knots, 
carrying her regulation lights, a good look-out being kept, and 
the tide being about low water, the red light of the barque was 
seen about a point on her starboard bow, distant a mile ; that 
her helm was then ported, and shortly afterwards put hard 
a-port, and the red light was brought to bear on her port bow ; 
that the red light was then shut in, and a white light opened 
on board the barque, and her hull and masts became visible, 
and it was seen that she was approaching the steamer under a 
starboard helm ; that the steamer's helm was kept hard to 
port, and her engines were stopped and reversed, notwithstand- 
ing which the barque, with her stem, struck the steamer a 
heavy blow on the port bow, and did her great damage. The 
case of the barque was, that she was heading s.w. by w., 
close-hauled on the starboard tack, the tide being about half 
ebb, making four to five knots, and carrying her red and green 
lights as required by law, and also having her riding light 
hanging in her starboard forerigging, when the masthead light 
and red light of the steamer were perceived, distant a mile, 
and a little on the port bow ; that the steamer was instantly 
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reported to the master, who was aft on the poop ; that shortly Article 16. 
afterwards the green light of the steamer became visible, and the 
red light disappeared ; that the barque kept her course steadily 
without alteration, but that the steamer ran stem on at full speed, 
with all her lights visible, into the barque's starboard bow, just 
before the cathead, cutting her down two feet below the water's 
edge. It appeared from the proceedings that the Karla afterwards 
sunk, her crew being landed by the steamer's boat at Deal. A 
cross action was brought on the part of the Karla. 

Dr. Lushington : " Reference has been made to the statute on 
this occasion, and it is clear that Articles 15 and 16 in the new 
Code apply to the present case. The case put by the steamer is, 
that she saw the sailing vessel in ample time ; that from the very 
first she put her helm to port ; first to port, — secondly to port, — - 
thirdly to port, — and fourthly hard to port ; and that she took the 
right measure to avoid the collision, if she had not been inter- 
cepted by the other ship. But, in addition to keeping her helm 
to port, did she take another measure, which it was incumbent on 
her by law to take, viz., to stop and reverse her engines ? The 
person who could best have proved this has not been produced in 
Court, and this is a defect. The chief UMite merely states in his 
evidence that at the time of the collision the engines had been 
stopped and reversed, and that is the only evidence on the point. 
As to the Karla, my difficulties arise, in the first instance, from 
what I apprehend is clearly established by the whole of the evi- 
dence ; viz., that the steamer was originally seen on her port side, 
and also from the mode of collision. The Karla's case is : that 
she was coming down, luffing the whole way, keeping as close to 
the wind as possible ; that she descried, about a point on her port 
bow, the red light of the steamer, and that the red light soon 
after changed and became a green light ; from which the neces- 
sary inference is that they saw the steamer, from being under a 
port helm, become under a starboard helm, and that, under that 
starboard helm, she crossed the bows of the Karla ; and, having 
so crossed her bows, came round under a port helm, and inflicted 
the injury described, namely, a right angular blow. On the 
whole of the evidence I am of opinion, in common with the 
learned gentlemen who assist me as assessors, that the sole blame 
of this collision is to be attributed to the steamer, and there must 
be a decree accordingly in both actions." 

Dr. Deane, Q.C., and Mr. E. C. Clarkson appeared for the 
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ArUele 16. Joseph Straker; the Queen's Adyocate, and the Admiralty Adyo- 
cate for the Karla.— Adm. Ot. Dec. 23, 1863, 8. G. 

On the above case being carried, on appeal, to the Judicial 
Committee of the Privy Council, their Lordships affirmed the 
decision of Dr. Lushington without hearing counsel for the 
respondents. 



" The Emperor v. The Ladyofthe^ Lake."" 

This was an action brought by the steam-tug Emperor, 102 tons 
register, with an engine of 75 nominal horse-power, against the 
barque Lady of the Lake, 424 tons, from Liverpool, in ballast for 
Cardiff, to obtain compensation for the loss occasioned by reason 
of a collision between them, near the magazines in the Mersey, on 
the night of the 12th of November, 1863. The wind was stated 
by the Emperor as n.n.w., and by the barque as n.w., and the 
weather was represented as squally, rainy, and dark. The case 
for the tug was, that she had been engaged in docking at the 
Tower entrance to the Salisbury Dock, and had left there for the 
purpose of coming to anchor for the night off New Brighton ; that 
she was exhibiting her proper regulation lights, proceeding down 
the river, the ebb tide having just begun to make, heading about 
N., and going about seven knots, when the red light of the barque 
was seen about half a point on the starboard bow, distant about 
a quarter of a mile ; that the tug's helm was thereupon put to 
port, and the red light was brought upon her port bow ; that the 
tug's engines were slowed, and the red light was watched, and in 
a short time the barque herself came into view, and appeared to 
be rapidly approaching ; that the tug's helm was thereupon put 
hard a-port, and she went ahead full speed, and the barque was 
hailed to port, notwithstanding which the barque, with her bow, 
nearly stem on, struck the tug on the port paddlebox, doing her 
a great deal of damage ; that before and at the time of the colli- 
sion the lights of the barque were not placed and screened, as 
required by law, and were not such lights as are required by 
law. The Lady of the Lake, on whose behalf a cross action was 
brought, pleaded that when off the Orme's Head she was obliged, 
through stress of weather, to put back to Liverpool, and while 
returning in charge of a pilot, under two topsails and foresail, 
heading about s. or S.S.E., making a knot an hour, her regulation 
lights being duly exhibited and brightly burning, and wh^i she 
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was about to pass a ship at anchor on the starboard bow, the Article 16. 
masthead and green light of the tug were seen from the barque 
about a quarter of a mile ofF, one or two points on her starboard 
bow; that the barque could not port by reason of the ship at 
anchor ; that shortly afterwards the green light disappeared, and 
the red light became visible, and the thg, without duly slackening 
her speed, ran across the barque's bows, her foremast catching the 
barque's jibboom, and her port paddlebox getting under the 
barque's bowsprit ; that the tug then swung round the barque's 
port bow, doing much damage, and then turned astern and cleared 
her; that the collision was wholly occasioned by the mismanage- 
ment of the tug, but that, if there were any fault on board her 
(the barque), it rested with the pilot. Witnesses on both sides 
were examined vivd voce. 

The Court was assisted by Captain Were and Captain Bayly. 

Mr. Brett, Q.C., and Mr. E. C. Clarkson, appeared for the 
Emperor ; Dr. Deane, Q.C., and Mr. V. Lushington, for the Lady 
of the Lake. 

The Court, in addressing the Elder Brethren, said. " Gentle- 
men, you will decide whether the tug ported her helm when she 
ought not to have done so, and whether that was owing to her 
being misled by the lights of the Lady of the Lake, and thereby 
produced the collision. You will also tell me whether you think 
that the damage arose from any misconduct of the pilot on board 
the barque." 

The Court and Elder Brethren having retired for consultation, 
upon their return, 

Dr. Lushington said: "I am advised by the gentlemen with 
whose assistance I am favoured, that the tug was wholly to blame 
for the collision. She was going at an, improper rate, considering 
the state of the weather and the condition of the tide. And with 
respect to the lights on board the barque, the state of those lights 
did not, in their opinion, at aU contribute to the collision." 

Decree accordingly in both actions. — ^Adm. Ct. Dec. 23, 1864, 
M.K 

Upon this case being carried to the Privy Council on appeal, 
the above judgment of Dr. Lushington was affirmed, and the 
appeal dismissed with costs. See the cases as fully given under 
Article 5, ante. 
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ArUcle 16. 

u j^ ff^rt of Oak v. The Lady Jocelynr 

This was an action brought by the owners of the late barque 
Heart of Oak, 297 tons register, from Aguilas, with lead and 
grass, for Shields, against the iron auxiliary screw steam ship 
Lady Jocelyn, 1692 tons register, 82 hands, and engines of 350 
horse-power, from London and Portsmouth for Gibraltar and 
Malta, with troops and government stores, to recover for a total 
loss, arising from a collision between them, in the Bay of Biscay, 
shortly before 3 a.m. on the 25th of April, 1866. It was agreed 
that tiie wind was S.S.B. For the barque the weather was stated 
as dark, but clear; for the steamer it was represented as thick 
and cloudy, with small rain and a heavy, confused sea. The case 
for the Heart of Oak was, that while in the prosecution of her 
voyage, proceeding under double-reefed topsails, foresail, main- 
sail, jib, and foretopmast-staysail, steering n.e. by b., making 
seven to eight knots, a bright white light, which afterwards 
proved to be the masthead light of the steam ship Lady Jocelyn, 
was seen on the port bow, bearing about njt.e., and at the dis- 
tance of from four to five miles, and immediately reported, and 
thereupon the Admiralty regulation lamps were lighted and exhi- 
bited on board the Heart of Oak, and the Heart of Oak was kept 
on her then course in the expectation that the Lady Jocelyn 
would keep out of her way. The Lady Jocelyn, instead of keep- 
ing out of the way of the Heart of Oak, approached her, and 
caused danger of collision, whereupon the master of the Heart of 
Oak was called from below and came on deck, and immediately 
began hailing the Lady Jocelyn, and by his order the helm of the 
Heart of Oak was ported; but the Lady Jocelyn ran into and 
struck the Heart of Oak on her port side, and did her so much 
damage that she shortly afterwards went down, and the whole of 
her crew, with the exception of one who was saved by the boat of 
. the Lady Jocelyn, were unfortunately drowned. The defence of 
the Lady Jocetyn, on whose part a cross action was brought, set 
forth, that she was steering s.s.w. by tiie standard compass, and 
had her foretopmast staysail and fore, main, and mizen trysails 
set, making 5| knots, having her proper lights duly fixed and 
burning brightly, when the red light, and almost directly after- 
wards the green light, of the barque suddenly appeared about a 
quarter of a mile off, four points on her starboard bow. That it 
being apparent to those in charge of the Lady Jocelyn that if the 
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barque kept her course, as she ought, she would pass clear astern, Article 16. 
the Lady Jocelyn did not alter her course ; but that the barque, 
instead of keeping her course, suddenly and improperly ported her 
helm, shutting in the green light, and she endeavoured to cross 
the Lady Jocelyn's bows, whereupon the helm of the Lady Jocelyn 
was put hard a-port, and her engines stopped and reversed, but, 
nevertheless, the vessels struck. It was then alleged that, prior 
to the collision, the Heart of Oak was not carrying her proper 
lights duly burning, and her lamps were not lighted until she was 
close to the Lady Jocelyn, when they were immediately seen, and 
that the neglect of the barque with regard to her lights, and her 
improperly porting her helm, produced the collision. The wit- 
nesses were examined vivd voce. 

The Court was assisted by Captain Shuttleworth and Captain 
Close. 

Dr. Deane, Q.C., appeared for the plaintiffs ; Mr. Brett, Q.C., 
for the defendants. 

The Court summed up the case to the Elder Brethren, and, 
after consultation, the steamer was found to blame for the colli- 
sion, and the Court pronounced accordingly. — ^Adm. Ct. July 19, 
1866, M. R. 

" The Saucy Lass v. The Bolderaa'^ 

This was a cause of damage, brought by the owners of the late 
lugger Saucy Lass, 28 tons, from Great Yarmouth, on a fishing 
voyage in the North Sea, against the screw steam ship Bolderaa^ 
534 tons register, with engines of 70-horse power, from Cronstadt, 
with a general cargo, for London, to recover for the total loss of 
the lugger, some 20 miles from Lowestoffc, on the afternoon of the 
28th of IN'ovember, 1866. The lugger stated the wind as s., and 
the weather as clear ; the steamer represented the former as S.E., 
and the latter as small rain, blowing fresh, strong sea. The case 
for the plaintiflfe was, that the tide was in the first quarter flood, 
running at three knots with a heavy sea, and the lugger was 
under a two-reefed foresail and single-reefed drift mizen. Whilst 
beating to windward on the fishing ground, about 24 miles east 
by north of Lowestoft, was hove in stays, in order to her going 
from the port on to the starboard tack. At this time the steamer 
Bolderaa was about half a mile distant, bearing about north-east. 
The lugger hung in stays, and, whilst she was in stays and out of 
command, the Bolderaa, instead of keeping out of her way, as she 
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Article 16. waB bouiid to have done, approached the lugger at speed, and, 
although loudly hailed from the lugger, continued approaching, 
and ran into and struck her on the port quarter, and did her so 
much damage that she shortly afterwards foundered, and, un- 
happily, two of her crew were drowned, but the remainder suc- 
ceeded in getting safely on board the Bolderaa, and were subse- 
quently taken to Yarmouth and landed. The defence of the 
steamer set forth, that she was steering her proper Channel 
course, s.w. by w., making 5J knots under steam, when the 
lugger, which was seen reaching to the southward, on the port 
tack, crossed the hawse of the Bolderaa at the distance of about 
half a cable's length. The Bolderaa continued her course and 
speed unaltered, and would have passed clear astern of the lugger, 
but the lugger suddenly attempted to go about on the starboard 
tack, and missed stays, and immediately drove astern towards the 
Bolderaa, the engines of which were turned full speed astern, and 
her helm put hard a-port. Notwithstanding which, the lugger 
came in contact with the Bolderaa before her way could be 
stopped, and was thereby sunk. The witnesses on both sides 
were examined vivci voce. 

The Court was assisted by Captain Drew and Captain Weller. 

Dr. Deane, Q.C., and Mr. V. Lushington, appeared for the 
Saucy Lass ; Mr. Brett, Q.C., and Mr. E. C. Clarkson, for the 
Bolderaa. 

The Court, addressing the Elder Brethren, said: "The first 
question for your consideration is, whether the steamer took those 
measures which she ought to have taken to avoid the collision 
with the Saucy Lass? The evidence is very conflicting ; and I 
shall not attempt to give an opinion as to which side is to be 
believed. As to the conduct of the lugger, you will consider 
whether she was justified or not in the course she pursued." 

The Court and Elder Brethren retired for consultation, and 
upon their return. 

Dr. Lushington said: " Both vessels are to blame for this col- 
lision."— Adm. Ct. July 20, 1866, M. R. 

See also the case of The Amazon v. The Ospr&y^ under Article 13. 
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ARTICLE SEVENTEEN. 

Every vessel overtaking any other vessel shall keep Article 17. 
out of the way of the said last-mentioned vessel. 

" The Jam and Ellm v. The Emma:' 

This was an action brought by the schooner Jane and Ellen, 
78, tons, from Caernarvon (North Wales), with slate, for London, 
against the screw steam ship Emma, 210 tons, with engines of 
60 horse-power, from Christiania, in Norway, with a general 
cargo and passengers for London, to recover for the loss resulting 
from a collision between them off Deptford Creek, in the river 
Thames, about 2.15 pJ4, on the 18th of November, 1864. It was 
agreed between the parties that the wind was about w., and the 
weather fine, and the tide was described to have been about two 
hours' flood, running at from two to three knots. The case for 
the schooner was, that she was drifting broadside up the river, 
with her head towards the southern shore, having only her 
topsail and topgallantsail set, and they were shivering in the wind, 
her mainsail being scandalised and partly lowered, and having 
no steerage way upon her, when the Emma was perceived by those 
on board her to be coming up the river at full speed to leeward of 
and overtaking her, being about 30 to 40 fathoms oflP ; that the 
Emma was hailed to keep clear, but that there was no look-out 
forward on board her, and she, apparently at full speed, without 
altering her course, approached and came into collision with the 
schooner, her stem striking the schooner on the port side abaft 
the forerigging, cutting her below the water's edge and that she 
carried the schooner along, and her head thereby canted until it 
came round to the northward, when the vessels separated. It was 
then alleged by the Jane and Ellen that she was in a sinking 
state, and it immediately became apparent to those on board the . 
Emma that the lives of those on board the Jane and Ellen were in 
danger ; but that, notwithstanding the same, and that assistance 
might have been rendered to her and her crew by those on board 
the Emma, without danger to their own ship or to themselves, no 
such assistance was in fact rendered, and the Emma continued her 
course up the river. That the topsail and topgallantsail of the 
Jane and Ellen were then filled, the jib was hauled up, and the 
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Article 17. Jane and Ellen was at length, after much diflSculty, grounded on 
the northern shore of the river. The defence of the screw steamer 
set forth, that she was prosecuting her voyage under the charge of 
a duly licensed Trinity pilot, and was proceeding up Greenwich 
Reach, to the northward of mid-channel, her crew keeping a good 
look-out, when the schooner was descried about half a mile oflF, 
athwart the tide, with her head to the s. shore, with her topsail 
set and full, and her topgallantsail partly up, and loose ; that the 
pilot shaped the course of the Emma to pass astern of the 
schooner, but that she backed her topsail and began to drive 
astern, whereupon the Einma's engines were, by the pilot's orders, 
stopped and reversed, but that, nevertheless, the stem of the 
Emma struck the port side of the schooner, and the schooner 
almost immediately came to the ground aft on the north shore, 
and as those on board the schooner were in no danger, her boat 
being alongside, and it was impossible to render any assistance, 
the Emma proceeded up' the river to London. It was then 
denied that the Emma was coming up the river at foil speed to 
leeward of and overtaking the Jane and Ellen ; or that those on 
board her hailed the Emma to keep clear ; or that there was no 
one on the look-out forward on board the Emma ; or that the 
Emma, at full speed, without altering her course, continued to 
approach and came into collision with the Jane and Ellen. The 
reply for the plaintiflfe alleged that the Emma was not to the 
northward of the mid-channel, and that a good look-out was not 
being kept on board her ; that the topsail of the schooner was not 
backed, and she did not drive astern, and did not come to the 
ground aft. The witnesses on both sides were examined vivd 
voce. 

The Court was assisted by Captain Owen and Captain Fenwick. 

Mr. Butt and Dr. Pritchard appeared for the Jane and EUen ; 
the Admiralty Advocate and Mr. E. C. Clarkson for the Emma. 

The Court addressing the Elder Brethren, said : "Gentlemen, 
it appears to me that the question which is to be decided in this 
case lies in the very narrowest compass possible. This vessel, the 
Jane and Ellen, was drifting up the river, and the steamer was 
also coming up the river, and, of course, beyond all doubt it was 
the duty of the steamer to take care to avoid coming into collision 
with a vessel drifting up the river. There is no doubt about that 
— indeed, it is an admitted fact on both sides ; but the defence is 
this — * You so navigated your vessel — drifting up the river — as to 
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bring about the collision which, otherwise, would not have taken Article 17. 

place. We (the steamer) did all that was right, and all would 

have been right except for this particular wrongful act, which the 
Emma thus describes : — ** That the pilot shaped the course of the 
Emma to pass astern of the Jane and Ellen, but that the topsail 
of the Jane and Ellen was backed, and she began to drive astern, 
whereupon the pilot caused the engines of the Emma to be 
stopped and reversed, but notwithstanding the stem of the Emma 
came into contact with the port side of the Jane and Ellen, and 
the Jane and Ellen almost immediately came to the ground aft on 
the north shore." ' That is the whole of the defence. Let us see 
how we are to deal with that. No doubt the evidence is very 
conflicting with regard to these facts and circumstances, and 
we are too much used to differences of opinion among witnesses 
intending to give honest testimony as to the precise distance and 
the precise place where a collision of this kind occurs. I should 
like, first, to call your attention to where exactly the collision 
did occur, and I do not think I shall have much difficulty in 
fixing that point. According to the evidence on both sides the 
Jane and Ellen was a little to the northward, because the evidence 
of the pilot, who speaks very positively, says she would have 
actually gone on the shore even if the Emma had been out of the 
way and there had been no steamer at all, and then they state 
that all of a sudden her topsail was backed, and she began to drive 
astern. I do not know how to deal with this contradictory 
evidence, but I put it to you whether, in the place where she was, 
it was probable she would so have done — whether you think it 
was probable the Jane and Ellen would, when in that, position, 
rather over to the north shore, have backed, and driven astern 
instantly. I pronounce no opinion upon it myself, but that is a 
question for you to consider, because where there is conflicting 
evidence the probability of the story on the one side or the 
other is most important. There is another point I must slightly 
touch upon — that is, the question of look-out on board the Jane 
and Ellen. It is said they had no look-out to leeward, that they 
ought to have had a look-out to leeward, and that if they had 
they would not have backed the topsail, and the collision could 
not have occurred. It is for you to consider whether it was neces- 
sary, and proper, and fitting, and incumbent upon her to have a 
look-out to leeward. Generally speaking, you would say, have a 
look-out ahead, but you would not often require a look-out to 
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Aitioie 17. leeward, except there was some extraordinary probability of some- 
thing coming in that direction. Besides, one of the propositions 
laid down by the Statute is, that when a vessel overtakes another, 
she shall keep out of her way, and do all in her power to avoid a 
collision." 

The Court and Elder Brethren then retired for consultation, 
and upon their return. 

Dr. Lushington said : " We are of opinion that the Emma was 
solely to blame for this collision. At the same time we think it 
right to say, that there was a want of a proper look-out on board 
the Jane and Ellen, but that that want of a proper look-out did 
not contribute to this collision, because we all clearly think that 
the yards were not backed as alleged. 

Decree accordingly. 

In another action brought by the owners of the cargo laden on 
board the Jane and Ellen against the Emma, the Court pro- 
nounced a similar decree. — Adm. Ct. March 24, 1865, M. R. 



** The Wheatsheafy. The Intr^ide:' 

This was a cause of damage, brought by the brigantine Wheat- 
sheaf, 108 tons from London, in ballast, for Sunderland, against 
the French schooner Intrepide, 106 tons register, to obtain com- 
pensation for damage sustained on the 17th November, 1864, 
under the following circumstances: — ^The case for the Wheatsheaf 
was, that when about 2 miles off Sunderland Harbour, the master 
of the Wheatsheaf engaged a steam-tug to tow her into the 
harbour, and such tug accordingly took her in tow, and between 
8 and 9 A.M. of the day in question proceeded with the Wheatsheaf 
in tow for that harbour, and whilst approaching the harbour, and 
before entering it, all sail was taken off the Wheatsheaf; that the 
wind at this time was about s.e. by s., a fresh breeze, the weather 
was fine, and tte tide was about half-ebb ; that the Wheatsheaf, 
in tow of the tug, proceeded into harbour, and as she was entering 
it the Intrepide, which had previously been seen hove-to outside 
the harbour, was noticed at the distance of about a cable's length 
astern of the Wheatsheaf, and also coming into Sunderland harbour; 
that the Intrepide was under sail, and was going very considerably 
faster than, and overtaking, the Wheatsheaf; that the Wheatsheaf 
and her tug kept on up the harbour, in the expectation that the 
Intrepide would keep clear, as she ought to have donej that the 
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Intrepide passed very close to the Wheatsheaf on her starboard Article 17, 
side, ran against the tow-rope with which the tug was towing the '" " 

Wheatsheaf, and rendered a collision between herself and the tug 
imminent ; wl^ereupon the tug, to save herself, slipped the tow- 
rope, and although every endeavour was made by those on board 
the Wheatsheaf to save her. from so doing, the Wheatsheaf drove 
on to the ground, and suffered considerable damage, and was 
compelled to take the assistance of her tug and another tug to get 
her ofF; that those on board the Intrepide did not, whilst passing 
the Wheatsheaf and her tug, take proper measures to keep clear 
of the Wheatsheaf and her tug, as they ought to have done ; that 
those on board the Intrepide, whilst passing the Wheatsheaf and 
her tug, improperly starboarded the hehn of the Intrepide ; that 
the collision, and the damages and losses consequent thereon, 
were occasioned by the negligent and improper navigation of the 
Intrepide, and no blame with regard thereto is attributable to the 
Wheatsheaf or her tug. The defence on the part of the Intrepide 
set forth, that on the morning in question she was lying-to off 
the harbour of Sunderland, when those on board her observed the 
Wheatsheaf about 2 miles distant, bearing about s.w. ; that the 
wind was blowing fresh from about S.S.B., the tide was ebb, 
running strong, and there was a heavy sea on ; that about 9*a.m. 
the Wheatsheaf, then in tow of a steam-tug, was observed to be 
making for the entrance of the harbour, and when it appeared, as 
the fact was, that she had got near enough to the harbour to get 
in safely before the Intrepide, the Intrepide's sails were filled, and 
her course made to cross the bar; that as the Intrepide was 
advancing, being astern, but to the northward of the Wheatsheaf, 
the Wheatsheaf was observed to touch the bar in crossing ; the 
Wheatsheaf 's way was thereby stopped, and the distance between 
the two vessels was diminished ; that the Intrepide crossed the 
bar, being then under all sail except the flying gib and the fore- 
topgallantsail, and sailing at the rate of about 4 knots an hour, 
and between the piers picked up a licensed pilot, who, on boarding, 
took the wheel ; that the Wheatsheaf was then observed to take 
the ground on the canch or bank near the south pier, and the 
steam-tug, in order to try to get her off, crossed over to the north- 
ward, carrying the tow-line across the Intrepide's course; that 
the Intrepide, meanwhile, necessarily advanced, and as there was 
no room for her to pass between the steam-tug and the north 
pier, was obliged to continue her course, and she consequently- 
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Article 17. ran against the tow-rope between the tug and the Wheatsheaf, 
but the Intrepide's helm was not starboarded ; that the pilot on 
board the Wheatsheaf hailed those on board the tug to let go the 
tow-rope, but it was not let go till just as the Intrepide's stem 
came against the rope ; that the rope was not carried away, and 
the Intrepide never touched either the. Wheatsheaf or the tug. It 
was then pleaded that the Intrepide was in no wise instrumental 
to the Wheatsheaf getting on shore ; that the contact of the In- 
trepide with the tow-rope between the Wheatsheaf and the tug 
was not caused by any negligence of those on board the Intrepide, 
but was, so far as they were concerned, an inevitable accident ; 
and that the contact of the Intrepide with the tow-rope between 
the Wheatsheaf and the tug was occasioned by the default of those 
on board the Wheatsheaf or the tug. The witnesses on both sides 
were examined vivd voce. 

The Court was assisted by Captain Bax and Captain Lambert. 

Mr. Brett, Q.C., and Mr. E. C. Clarkson, appeared for the 
Wheatsheaf; Dr. Deane, Q.C., and Mr. V. Lushington, for the 
Intrepide. " 

The Court, addressing the JBlder Brethren, said: ** Gentlemen, 
whatever may be the result of this case, I cannot discover any 
materials whereby we may pronounce it was an inevitable accident 
which caused this calamity, and, therefore, one or other of these 
vessels must be to blame. I am exposed to great difficulty from 
the extreme contradiction in the evidence in the case, and more 
especially from a fact that creeps out in the course of that evidence, 
which is, that there was a sort of feud sprung up between the 
pilots, and they seem to have adopted their own courses, and, as 
frequently arises in such a state of things, the evidence is not to 
be relied on on the one side or the other with the same satisfac- 
tion as if no such feeling had previously existed. This case appears 
to me to fall within the 17th Kule of the statutory regulations — 
* Every vessel overtaking any other vessel shall keep out of the 
way of the said last-mentioned vessel,* The fact is undoubted, 
that the Wheatsheaf was first, and that the Intrepide was follow- 
ing her, and that it was not a matter of necessity that she should 
have kept so close to the Wheatsheaf as she happened to do ; and 
it was her duty, therefore, in accordance with this 17th Article, 
which is equally binding upon French vessels as upon English 
vessels, to keep out of the way. Therefore, one of the questions 
for you to determine is this^Did the Intrepide adopt those proper 
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measures which wonld enable her to escape the consequences which Article 17. 
subsequently occurred? It has been said on the part of the French 
vessel that it was very improbable she should have starboarded, 
there being no necessity for such a proceeding, and it being ob- 
viously incorrect for her to do so. You must consider from the 
evidence the probabilities on the one side and the other. It is 
said for the Intrepide that the Wheatsheaf struck on the bar on 
getting between the piers. T think that entirely unsupported by 
evidence, but you will -consider it having regard to the draught of 
the vessel and the depth of water. You will also determine 
whether you think, as stated by the Intrepide, that the Wheat- 
sheaf was on the canch before she came up." 

The Court and Elder Brethren having retired for consultation, 
upon their return. 

Dr. Lushington said : " We are of opinion that the Intrepide 
was solely to blame for this collision." 

Decree accordingly.— Adm. Ct. July 21, 1865, S. G. 



" The Hannah Park v. The Lena:' 

This was an action brought by the owners of the late brig 
Hannah Park, 259 tons, from Cronstadt, with wheat and lath- 
wood, for London, against the owners of the screw steam ship 
Lena, 875 tons> from Cronstadt, with a general cargo, for 
London, to recover for a total loss resulting from a collision be- 
tween them in the Gulf of Finland, shortly before 4 A.M., on the 
15th of September, 1865. For the brig the wind was represented 
as N.w. by n. to N.N.W., and the weather as clear and fine, blowing 
fresh, strong sea ; for the steamer the former was stated as N.N.W., 
and the latter as blowing strong, with a heavy sea, and the night 
very dark. The case for the plaintiffs was, that the brig was 
steering from w. to w. | s., close-hauled on the starboard tack, 
exhibiting her regulation lights, brightly burning, when the mast- 
head light of the Lena was seen astern of her, distant three or 
four miles ; that the Lena approached, and brought both her side 
lights also into view, whereupon those on board the brig loudly 
hailed her, notwithstanding which she ran stem on into the brig's 
stem, with such violence as to cause her to sink in about two 
hours. The defence of the Lena set forth, that she was steering 
S.W. by w. i w., and was proceeding under steam about eight and 
a-half knots, carrying her proper lights, brightly burning, when 
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Article 17. the brig was descried six lengths a head of her, no light of any 
kind being visible on board her to those in the steamer ; and upon 
the brig being seen, the helm of the steamer was put hard a-port, 
and her engines were stopped and reversed, bat, nevertheless, the 
steamer's port bow came in contact with the brig's starboard 
quarter; tiiat after the collision the brig's crew boarded the 
steamer, and the brig sank after daylight. 

The witnesses on both sides were examined vivd voce. 

The Court was assisted by Captain Pigott and Captain Weller. 

Dr. Deane, Q.C., and Mr. E. C. Clarkson appeared for the Hannah 
Park; Mr. Brett, Q.C., and Mr. V. Lushington for the Lena. 

The Court, addressing the Elder Brethren, said : " Gentlemen, 
there are three questions arising here — ^first, whether the collision 
was the result of inevitable accident ; secondly, whether the 
steamer was solely to blame; and, thirdly, whether the brig 
herself was to blame, either for omitting to show a light, or, after 
the collision, in consequence of neglecting to do that which was 
incumbent upon her to do for the preservation of the property. It 
is agreed that the steamer was following very nearly, though not 
precisely, in the wake of the brig ; and I will draw your attention 
to this regulation: — 'Every vessel overtaking any other vessel 
shall keep out of the way of the said last-mentioned vessel.' It.is 
also provided that the vessel which precedes shall keep her course- 
It is manifest, the collision having actually taken place, this 
regulation was not strictly complied with ; and, on behalf of the 
steamer, it is said she could not comply with it in consequence of 
the state of the weather, and the neglect of those on board the 
brig. The duty of proving that defence is, clearly, entirely in- 
cumbent upon the steamer. She must make out affirmatively it 
was impracticable for her, in consequence of such state of the 
weather, to have seen the brig in time to have avoided her ; and, 
moreover than that, she must show that she was pursuing her 
course at that reasonable rate of speed, considering the state of the 
weather; that there was no impropriety of conduct in that respect 
which could avail against her. Regarding the conflict of evidence 
as to the darkness of the night, undoubtedly it was very great, 
and I do not know that I could render you much assistance in the 
consideration of that question. It would be wholly vain to read 
the evidence over, because you have taken a note of it, and you 
know there are persons who ought to be cognisant of the tme 
etate of facts, and they have sworn directly contrary one to l^e 
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other. Let us see whether there are not some facts to help us. Article 17» 
The time of colKsion may be fairly taken at a few minutes — five or 
ten minutes— before 4, and it is admitted the day was breaking at 
that time. I do not know, but probably you, gentlemen, do 
know, whether in that latitude and longitude in the Gulf of Fin- 
land the day does not break and the darkness disappear at an 
earlier time than it does in this country. Fortunately you are 
possessed of that knowledge which will enable you to form a just 
opinion upon that point. There is one matter that ought to be 
taken into consideration — that on board the steamer, it is said, 
the brig was seen seven or eight ships' lengths oflp. Taking it at 
seven, that is 1400 feet, which is more than 400 yards. Then 
this brig having no lights visible, because they were screened off", 
would you consider it a very dark night indeed if a vessel of 259 
tons was seen at the distance of 400 yards ? As to whether it 
was the duty or not of those on board the brig to have hoisted a 
light, I think, as a general proposition, it must be admitted that 
it is the duty of those who see any chance of an approaching 
collision to take all reasonable means in their power to avoid it. 
That must depend on the circumstances of the case. Do you 
think there was an obligation — for that must be proved — on those 
on board the brig to hoist a light so as to guard the ship from the 
chance of a collision ? The third point is, whether or not, after 
the collision occurred, there was a dereliction of duty on the part 
of the master of the brig in not adopting those measures which, 
it is said, could have been adopted to save the vessel. A case 
was cited where there was a collision with her Majesty's ship 
riying Fish, and the ship that came in contact with her was run 
ashore in the Bay of Rye some hours after the collision, and the 
question arose then, whether or not great damage had not 
accrued from the improper conduct of the master in not accepting 
the services offered to him by being towed off that bay. I refused 
to hear that in the principal colKsion cause ; and I think, when I 
came to look at the result, I acted wisely, for when the matter 
came on as to the propriety of running her on shore and the pro- 
priety of getting her off, fourteen or fifteen witnesses were 
examined, whose evidence was all contradictory and conflicting, 
when the question I should have put to the Trinity Masters would 
have been — whether the running her on shore was right or wrong. 
But, whenever I meet with such a case again, I will make a separate 
case of it. This is totally different, because all the witnesses here 
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Ariieb 17. Can ipeak to the ftcts, and no other witnesBes could be produced ; 
therefore I shall take it into my consideration. It has been said 
that the master of the brig, was to blame for not having taken 
measures to prevent the ship sinking ; that those measnrefi could 
have been adopted, and with safety to the parties on board, and 
the loss would have been avoided. In the first place, when the 
collision actually occurred, the master was left on board the vessel 
with, as he says, himself a boy, and two seamen only. We must 
recollect, after a vessel of 875 tons, a steamer, has come imrne* 
diately into collision with a brig of 259 tons, you cannot imme* 
diately expect that all on board the vessel run into are in entire 
possessiim of their wits, so as to take all measures for their safety. 
Bational measures they must take, but, at the same time, they 
must not be expected to be very acute in their judgment. It does 
not appear to me that, after the collision, anything could be done in 
the first instance. We will suppose that the rest of the crew were 
brought back from the steamer, and that the master had the power 
of getting the whole of the people on board the brig, and that he 
had all his original crew.. It has been said, that as this vessel 
remained afloat f(x the period of an hour and fifty minutes, the 
strong probability therefore is, under those circumstances, that she 
might have been saved. That that is a circumstance well deserving 
consideration I do not doubt ; but it appears to me the main point in 
the case is the extent of damage which was actually done, because 
it must depend upon that whether there was danger of immediate 
sinking, or a probability that the damage could be temporarily 
repaired so as to bring the vessel into a state of safety. There is 
very little evidence from the steamer as to the extent of damage, 
and none that is satisfactory to my mind. The master of the brig 
described the hole as about as big as part of the window of the 
Court, and so large that the sea undoubtedly did from time to 
time get in. You must say, gentlemen, whether you think, 
under the circumstances, it is proved satisfactorily to your minds, 
on the part of the steamer, that the master of this brig neglected 
his duty, and not ddng that which might have been done with 
facility and safety, occasioned the ultimate wTilriTig of this vessel 
and the loss, bearing in mind also that you must be perfectly satis- 
fied that the steamer has made out that case before you can find 
fault with the master of the brig in that particular." 

The Court and Elder Brethren then retired for consultation, and 
upon their return, 
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Dr. Lushington said: " The steamer is solely to blame for this Article 17. 
collision." 

Decree accordingly. — ^Adm. Ct. November 20, 1865, S. G. 



« The Leffatm v. The Emily.'' 

This was an action brought by the brig Legatos, 244 tons, from 
Northumberland Dock, in the riyer Tyne, coal laden, for Ham- 
burg, against the brig Emily, 231 tons, outward-bound, with coals 
from the Tyne, to recover for the loss arising from a collision 
between 3 and 4 fm. on the 2nd of November, 1864, off Salmon's 
Quay, in the Tyne. The Legatus stated the wind bb w., the Emily 
as w J^.w., and it was agreed that the weather was fine. The case 
for the Legatus was, that, — the tide being about one hour before 
high water, and that, though in the tideway it was running at the 
rate of three knots an hour, yet that where the collision occurred 
it was ahnost imperceptible, — she was proceeding down the river 
in charge of a duly licensed sea pilot, and in tow of the steam-tug 
Echo, with a scope of 25 fathoms hawser, and was laying well to 
the southward of mid-channel, being towed easily at reduced 
speed, a fca'eign barque being in tow, going down, a little ahead of 
her on her starboard bow, when the Emily, which was following 
almost in the wake of her (the Legatus), in tow of the steam-tug 
Messenger, improperly attempted to pass her to the southward, 
and, while so doing, the tow-line of the Emily was fouled by a 
brig called the Diadem, which was also being towed down the 
river by a tug named the Pearl, to the southward of the Legatus. 
It was then alleged, that when the tow-rope of the Emily was 
fouled, her head sheered to port ; that the Emily, being impro- 
perly still towed ahead, ran stem on into the stem of the Legatus, 
doing considerable damage ; that the effect of the collision was to 
cant the head of the Legatus to port, in consequence of which she 
imavoidably sheered across the river, and her bowsprit got foul of 
the schooner which was being towed down to the northward of 
her, and considerable damage was thereby occasioned to both the 
vessels; and that the collision, and all the costs and damages 
arising therefrom, were solely occasioned by the negligence, mis- 
conduct, and want of skill of those in the charge and conduct of 
the Emily. The defence of the Emily set forth, that the tide was 
in the last quarter flood, running at two or three knots ; that she 
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Article 17. was in charge of a pilot, and in tow of the steam-tug Messenger, 
having no sails set, when a good many other vessels were also pro- 
ceeding to sea, and amongst them the Legatus, which was a little 
on her (the Emily's) port bow ; that at such time a vessel called 
the Diadem, which was in tow of another tug, and was under sail, 
and was also proceeding down the Tyne, and was on the starboard 
side of the Emily, by improperly starboarding her helm, or by 
other misconduct or negligence on her part, ran against the rope 
by which the Emily was being towed, and then with her main 
rigging on the port side caught the bowsprit of the Emily, and 
caused the Emily to run with her cathead against the stem of the 
Legatus ; that it is not the fact that the steam-tug Messenger im- 
properly, or, in fact, attempted to pass to the southward of the 
Legatus, as alleged in the petition ; that it is not the fact that the 
Emily was improperly towed ahead, as alleged in the petition; 
that the collision was not solely nor at all occasioned by any neg- 
ligence, misconduct, or want of skill of any of those in the charge 
and conduct of the Emily, but was, so far as the Emily was con- 
cerned, an inevitable accident ; that the collision was occasioned 
by the Diadem or her tug* 

Witnesses on both sides were examined vivd voce. 

The Court was assisted by Captain Owen and Captam Fenwick. 

Mr. Brett, Q.C., and Mr. Potter appeared for the plaintiffs ; Dr. 
Deane, Q.C., and Mr. E. C. Clarkson for the defendants. 

The Court, addressing the Elder Brethren, said : *' Grentlemen, 
it has been said by Mr. Brett that this case falls within the 17th 
Article of the Rules and Regulations : ' Every vessel overtaking 
any other vessel shall keep out of the way of the said last- 
mentioned vessel.* Do you consider that the Emily, upon this 
occasion, was so overtaking the Legatus that it was her duty to 
keep out of the way ? That you will determine by reference to 
the facts. If it comes within the provision, it throws upon the 
Emily the greater burden of avoiding this collision altogether. 
It is admitted that all the vessels whose names have been enu- 
merated were passing down, going out of the Tyne, and going 
down to Salmon's Quay; that the river is narrow there; that 
there were a great many vessels going out, many vessels to the 
southward — a tier of vessels there ; and it was the duty of those 
going out to keep to the southward, and to keep clear of the shoal 
water and the vessels lying in the tier. Now, having regard to 
the wording of the petition, I would ask you whether you find, in 
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all the evidence that has been taken, the brig Emily, going ahnost Article 17. 
in the wake of the Legatus, in tow of the Messenger, improperly 
attempted to pass to the southward of the Legatus ? That is a 
great difficulty to my mind, because the true meaning of the sen- 
tence is, that the Emily was attempting to pass to the southward 
of the Legatus antecedent to the time when the Diadem came up, 
and that it was through her fault, iii so doing that the tow-line was 
fouled by the Diadem. You will also consider whether the aver- 
ments in the answer are strictly proved. I apprehend it was the 
duty of the pilot of the Emily to give d£rection6 as to the steering 
and management of the vessel as far as was compatible with the 
safety of the tug, and I take it to be clear that if the master of the 
tug, or any one else, was to blame in this case, the owners of the 
Emily must bear the responsibility. Mr. Brett has said it was 
the duty of the Messenger, as soon as the Diadem was perceived 
in charge of the Pearl coming down the river, and that there was, 
in consequence of the course the Diadem was pursuing, a chance 
of collision, to have taken measures to have avoided it by casting 
off her tow-rope or using other means. No one can deny the 
truth of that proposition, put broadly, that you have no right to 
stand, in a difficulty, upon a right, though it may be a perfectly 
good right, obstinately, recklessly, and regardlessly of the safety 
of others : and if you should be of opinion that the Messenger, 
although the Pearl was coming rapidly down, and likely to produce 
a collision, had ample time, by some manoeuvre, to have prevented 
it, there is no doubt whatever that I should hold her to blame. 
But, in common justice, when charging a vessel with inactivity, 
and not adopting measures to avoid a collision, we must be satis- 
fied that the master of the vessel so charged was perfectly con- 
vinced of the imminent danger of a collision taking place, and had 
it in his power to adopt a safe measure to avoid the collision. 
Another consideration is — ^when the Diadem fouled the rope of 
the Emily, what was done, and what ought to have been done ? 
That is purely a matter for you. Could any proper steps have 
been taken on board the tug, without bringing his own vessel in 
danger, to have prevented a collision with the Emily ? You must 
determine that. What it was to be I do not know — ^whether it 
was by letting go the tow-rope, going ahead, or starboarding. All 
these are matters for your consideration. You will consider what 
was done ; whether what was done was rightly done ; and, respect- 
iQg what was not done, whether you are satisfied that measures 
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Artie]« 17. conld have been porsned, though they were not attempted to be 
put into execution." 

The Court and Elder Brethren then retired for consultation, 
and upon their r^mm. 

Dr. Lushington said: '* We are all of opinion that the Emily is 
not to blame for this collision.*' 

Decree accordingly. — Adm. Ct. November 30, 1865, S. G. 



" The Ecl^9e v. The Royal Consorts 

This was an action brought by the owner of the late fishing 
smack Eclipse, 12 tons register, from London, in ballast, for 
Fayersham, against the owners of the schooner Eoyal Consort, 
120 tons, from London, with a general cargo, for Banff, in North 
Britain, to recoTcr for a total loss resulting from a collision be- 
tween 1 and 2 pjc, in Blackwall Reach, in the river Thames, off 
the West India Dock entrance, on the 9th of March, 1865. For 
the smack the wind was stated as northerly, and the weather as 
fine ; for the schooner, the former was represented as from n. by 
E. to N.K.E., and the latter as showers in squalls. The case for 
the plaintiff was, that the tide being about half an hour after high 
water, running from two to three miles an hour, she was close- 
hauled on the starboard tack, heading about K.w. by w., making 
three knots, and having approached the west shore as near as was 
prudent, it was therefore necessary for her to be put about on to 
the port tack, and her hehn was accordingly put down, and her 
head came up into the wind ; that when the smack's helm was 
put down as aforesaid, the Boyal Consort was at tilie distance of 
about 50 fathoms astern of her, and following almost in the wake 
of the Bma<^ somewhat on her starboard quarter, the Boyal Con- 
sort being also on the starboard tack ; that those on board the 
smack, previous to going about, loudly and repeatedly hailed the 
Boyal Consort to give notice thereof, and, after going about, kept 
the foresail of the smack to windward with her helm adrift, and 
the jibsheet slackened out so as to let the smack drop down with- 
out forereaching, notwithstanding which the schocmer rapidly 
approached the smack, which was then lying helpless and out of 
command, and with her jibboom caught the jib and foreshroud of 
the smack, dragging her along under the bows of the schooner, 
and the port bower anchor of the latter, which was improperly 
hanging from her hawse pipe, pierced the smack's starboard bowj 
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below the water's edge ; that the smack remained hanging to tlie Article 17, 
schooner by her- anchor, and was thus prevented from sinking for ' 

some time, when the crew of the schooner, in spite of the remon- 
strances of those on board the smack, slacked away her chain, the 
anchor fell out, and the smack immediately sank, the crew having 
got on board the schooner to save their lives. The defendants 
pleaded that the tide was two hours' ebb, of the force of two to 
three knots, and the schooner was proceeding under all plain sail, 
close-hauled on the starboard tack, heading about n.w., making 
three to four knots, when the smack was seen on the lee (port) 
bow, distant about 500 feet, on the port tack, whereupon the 
schooner kept her course, presuming the smack would give way, 
but that, instead of the smack so doing, although hailed from the 
schooner, she approached the schooner on the port tack, and ren- 
dered a collision imminent, and the schooner's helm was then put 
hard a-port, notwithstanding which the smack struck the schooner 
on her port bow, and the two vessels became entangled, and drove 
together to the e. shore, when the anchor of the schooner had to 
be let go to prevent her going ashore, and the smack then sunk. 
Witnesses on both sides were examined vivd voce. 

The Court was assisted by Captain Farrer and Captain Nesbit. 

The Queen's Advocate and Mr. Bayford appeared for the 
Eclipse ; Dr. Deane, Q.C., and Mr. E. C. Clarkson for the Royal 
Consort. 

The Court, addressing the Elder Brethren, said : " Gentlemen, 
I have not the least doubt that, — with regard to the anchor being 
carried improperly, if that is the whole offence that can be imputed 
to the Boyal Consort, and she was not in the slightest degree to 
blame for the collision, — the mere fact of so carrying the anchor, 
which merely augmented the damage, would not entitle the 
plaintiff to recover. I have also no doubt that, if so carry- 
ing the anchor improperly was the cause of the collision, and 
not the damage which ensued from it, there can be no doubt that 
the vessel which so carried the anchor was to blame. The ques- 
tion, therefore, is whether the Royal Consort was to blame for the 
collision itself. It has been said that the Royal Consort was over- 
taking the smack within the meaning of the rules established by 
the authority of parliament, and that, consequently, it was her 
duty to get out of the way. It may be that, at a period before 
the collision, some time previous, the Royal Consort was over- 
taking the smack, and then would have fallen within the limits of 
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Article 17. this rale ; but I must submit to yon that, just previons to the 

oollision, the position of the Tessels, according to the evidence, in 

my humble judgment, was so altered that, at that moment, it 
oould hardly be said the one vessel was following the other. That 
is entirely for your determination. There is another matter which 
might be mentioned with reference to the rules, viz., that one 
vessel being on the starboard tack and the other on the port tack, 
the port tack vessel was bound to get out of the way. If the 
result of the evidence showed that both vessels were under com-* 
mand at the time, then, undoubtedly, the vessel on the port tack 
was bound to get out of the way of the vesseLon the starboard 
tack. Are you of opinion, looking at the facts immediately pre- 
ceding the collision, the smack had got round on the port tack, 
and was under command, and might, under those circumstances, 
have adopted such manoeuvre, by porting, as could have enabled 
her to have gone under the stem of the other vessel and avoided 
the collision ? And is it your opinion such was her duty, or do 
you think that she was not in a position that she could adopt 
measures whereby the collision could be avoided, or the fault was 
that of the Royal Consort for placing herself in such a position 
instead of taking the previous warning, and avoiding the chance 
of a collision?" 

The Court and Elder Brethren then retired for consultation, 
and upon their return. 

Dr. Lushington said : " I am advised, and entirely concur in 
that advice, that the Boyal Consort was solely to blame for thia 
collision." 



" The Juno v. The EvangelineP 

This was an action brought by the owners of the schooner Juno, 
92 tons, from Poole (Dorset), laden with fish for Lisbon, against 
the ship Evangeline, from London, with a general cargo for Cal^ 
€utta, to obtain compensation for the loss resulting from a collision 
between them, some few miles from the Start Point, about 7 pju 
on the 27th of February, 1865. For the Juno, the wind was 
stated as about s.w., and the weather as cloudy, but fine ; for the 
Evangeline, the former was represented as about W.S.W., and the 
latter as moderate breeze, but increasing: the night dark and 
overcast. The case for the Juno was, that while proceeding under 
all plain sail, close-hauled on the port tack, beading wjji.w,. 
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making 3 knots, carrying her proper lights, the Evangeline was Article 17. 
seen astern on her port quarter, distant a mile; that she (the 
Juno) was kept on her course, close-hauled to the wind on the 
port tack, in the expectation that the Evangeline, (which was 
sailing faster than, and overtaking the Juno,) would take proper 
measures to keep out of the way of the Juno ; but the Evangeline, 
although she was hailed from the Juno, came on without any 
apparent alteration of her course, and approached so near to the 
Juno that she rendered a collision imminent, whereupon, in order 
to avoid imminent danger, the helm of the Juno was ported, not- 
withstanding which the Evangeline ran into and struck the Juno 
on the port quarter, and did her so much damage that her master 
and crew got on board the Evangeline to save their lives. The two 
vessels remained in contact together for about one hour and a 
half, after which, the Evangeline, having got clear of the Juno, 
squared away, and proceeded back up channel to Cowes, where 
she landed the master and crew of the Juno. The Juno subse- 
quently drove ashore near Dartmouth, and became a wreck. 
The answer on the part of the Evangeline, by whose owners a 
cross action was brought, pleaded that the tide was about high 
water, that she was close-hauled on the port tack, heading about 
N.W., and making 5 knots, showing the Admiralty regulation 
lights, when the Juno was observed about a quarter of a mile 
distant, about a point and a half to the lee bow. No light was 
visible on board her, nor could it be perceived at first what tack 
she was on ; but on examination she appeared to be on the same 
tack as the Evangeline, but lying a little closer to the wind. The 
Evangeline's helm was immediately put hard a-port, and thereby 
the Evangeline would have gone clear under the stern of the Juno ; 
but as the Evangeline approached, those on board the Juno, who 
had a commanding view of the Evangeline, shouted to the Evan- 
geline to luff, and thereupon the helm of the Evangeline was put 
hard down. A collision shortly afterwards ensued, the jibboom of 
the Evangeline striking the Juno's mainmast, and the Evange- 
line's stem strikiug the Juno's stem, but not doiug any serious 
damage to the hull. The crew of the Juno immediately climbed 
on board the Evangeline, and although the two vessels remained 
in collision for more than an hour, refused to return to their own 
vessel in order to endeavour to save her. The Evangeline put 
back to Cowes for repairs. The witnesses for the Evangeline 
were examined vivA voce, the evidence for the Juno being printed. 
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^^*<>^^ ^7. The Court was assisted by Captain Drew and Admiral Col- 
linson. 

Dr. Deane, Q.C., and Mr. E.C. Clu*kson appeared for the Jnno ; 
Mr. Brett, Q.C., and Mr. V. Lnshington for the Eyangeline. 

The Court, addressing the Elder Brethren, said : " (Jentlemen, 
I apprehend that upon the opinion which you form as to the facts 
of this case will depend the ultimate decision. There is con- 
tradictory eridence, and the whole of the evidence has been 
thoroughly sifted. There were two vessels proceeding down 
channel, and the Evangeline was overhauling the Juno. There 
is no doubt as to the law, as laid down by statute, that the Evan- 
geline, under those circumstances, was bound to give way to the 
vessel in advance, either by starboarding her helm or porting it, 
as might be most convenient That the Evangeline ported in 
order to avoid the collision, is an undoubted fact ; but it is alleged 
for the Juno that the Evangeline ported at a time when she was 
in such a situation that the consequence of it was to produce a 
collision instead of avoiding it. It was said, in the argument on 
behalf of the Juno, that the Evangeline was so far to windward 
of her — some 5 or 6 points, I think one of the witnesses said 6 
points — at any rate, so far to windward, and so far in advance, 
that to port was to seek certain destruction. How many points 
she was to windward of her, considering the quarter from which 
the wind blew, is, I think, a question of considerable importance. 
There is not a word said in the petition as to the Juno having 
hailed the Evangeline to luff. Whether hailing her to luff, and 
the actual luffing was the cause of the collision, is a question for 
you to determine. In the answer of the Evangeline, it is said 
there was no light visible on board the Juno, which might very 
well be as she was following the Juno up ; but there is no reason 
to suppose that the Juno was not carrying her proper lights. 
You will form your opinion what were the bearings of these 
vessels at the time the Evangeline ported, whether it was a proper 
measin-e, and upon that I say nothing, and whether it was done 
in time. The Juno admits she ported. Beyond all doubt that 
was an improper act on her part, unless you should be of opinion 
that the danger was so imminent that in order to save life, that 
was the only measure that could be pursued." 

The Court and Elder Brethren then retired for consultation, 
and upon their return. 

Dr. Lushington said : " I am advised, and I see no reason to 
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dissent from the advice which has been offered to me, that the Article 17. 
Evangeline is solely to blame for this collision." — ^Adm, Ct. 
January 17, 1866, S. G. 

" The Fairy v. The Union:* 

This was an action brought by the brigantine Fairy, 163 tons 
register, from London, in ballast, for Shields, against the sloop 
Union, 50 tons register, from London, laden with timber, for 
Sunderland, to recover for the loss resulting from a collision 
between them in the Cockle Gat, off Great Yarmouth, about 3 p.m. 
on the 6th of November, 1865. "Witnesses on both sides were 
examined vivd voce. 

The Court was assisted by Captain Farrer and Captain Lam- 
bert. 

Dr. Deane, Q.C., and Mr. E. C. Clarkson, appeared for the 
plaintiffs ; Mr. Brett, Q.C., and Dr. Pritchard, for the defendants. 

The Court, addressing the Elder Brethren, said : " Gentlemen, 
it is perfectly clear, I apprehend, that when these vessels were 
following one another, it was the duty of the vessel which was 
following to take care not to come into collision with the vessel 
preceding her. Indeed, I do not know it requires any rule to be 
laid down, for the proposition is very self-evident ; but I may as 
well advert to the rule which applies, the 17th — * Every vessel 
overtaking any other vessel shall keep out of the way of the said 
last-mentioned vessel.' The next point is, whether, with respect 
to the Fairy, she did not come about improvidently without seeing 
anything in the immediate neighbourhood. The distance is 
stated as one or two hundred yards, and it is for you to determine 
whether the Fairy was not perfectly justified in coming about 
under the circumstances. The next consideration is, whether the 
Union did all she ought to have done in order to avoid this col- 
lision. According to her ^atement the evidence is another thing. 
She attempted to come round at an earlier period, and, as far as 
I can make out from the evidence, at so early a period that, before 
the Fairy attempted to come round, she failed and missed stays, 
and afterwards came round upon the port tack. That I take to 
be her statement. Coming round upon the port tack, the question 
is, what manoeuvres she ought to have adopted to have avoided 
the collision. You have the evidence before you, and I need not 
recapitulate it. She says she did all she could, but the collision 
was occasioned by those on board the Fairy making stemway, and 
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Aiiide 17. actually ranning into the vesseL There is no doubt a considerable 
discrepancy in the evidence, because it is alleged on behalf of the 
Fairy that she missed stays, whereas it is alleged on the other side 
that she did no such thing." 

The Court and Elder Brethren retired for consultation, and 
upon their return, 

Dr. Lushington said : " We entertain no doubt about this case, 
that the Union is solely to blame." 

Decree accordingly. — ^Adm. Ct. June 13, 1865, M. R. 

See also the cases of The Hannah Park v. The Lena, under 
Article 10 ; and The Princesmn Lovisa v. The Artemas, under 
Article Ih 
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ARTICLE EIGHTEEN. 

Where hy the above rules one of two ships is to Article is. 
keep out of the way, the other shall keep her course, 
subject to the qualifications contained in the following 
article. 

« The Iron Duke of Dulling 

Judge Kelly, in giving judgment in this case, said : "The brig 
Trial, of Dublin, 141 tons, her master, and five hands, bound from 
Dublin for Ardrossan, in ballast, had proceeded on the evening of 
the 6th of October, 1863, about 5 o'clock, down the river to 
outside the Poolbeg Light in tow of a tug, when, the rope 
parting, and the wind freshening from S.S.E., and heading her, the 
weather also looking badly, the master decided on returning to 
Dublin. Wearing the vessel round for that purpose, and setting 
the foresail and forestaysail, he steered back for the river, his two 
lights burning brightly, the mate and two hands forward on the 
look-out, and he himself at the wheel. Having passed the light, 
and whilst going up the river, keeping mid-chanuel, about 
7 o'clock the master, and about the same moment the look-out, 
distinctly perceived the three lights of a steamer coming down the 
river right ahead of them. That steamer was the Iron Duke, the 
defendant iq this case, then on one of her usual passages from 
Dublin to Liverpool. The evidence of Dowdal, one of the look- 
out of the brig, then is, that * keeping his eye on the three lights, 
they came more on his starboard bow, and shut iu the port one.' 
Kewley, who was at the starboard end of the brig's wiudlass, 
states * he saw the three lights right ahead. After that more on 
the brig's starboard bow, and then he lost the steamer's port light 
altogether.' The master of the brig, who was at the wheel, swears 
* he never altered his course after he saw the lights, never changed 
his course from mid-channel, but held on iu it, not expecting any 
danger, the steamer being reported on his starboard hand, and he 
knowing who she was, and that her course was down the river 
on her way from Dublin for Liverpck)l, his own way being up it:' 
Dowdal's evidence, carrying on the narrative, then is, *that 
having seen the steamer coming down the north side of the river, 
he could tell by her head that she had ported, and he saw her 
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Artid* 18. alter her course, trying to get to the south side of them, and that 
when about her own length off tilie steamer shouted to them 
" Hard a-port on board the brig,*' and that just before the col- 
lision the brig had opened the steamer's red light.' It was then, 
according to the master's evidence, about half a minute before the 
collision. The master ported, but the brig's head had scarce time 
to fall off, when the steamer took them with her cutwater between 
the cathead and forerigging on her starboard side, coming rapidly 
into the brig. The blow was a seyere one. The steamer then 
backed out, and the brig, canting a little to port from the force of 
the blow, fell oyer on her starboard side, and gradually filling, in 
about ten minutes went down. Such is the case of the brig, con- 
sistent within itself, and not disturbed by the cross-examination of 
the defendants. The petitioners allege three matters, besides 
general negligence, as causes of this collision — ^the steamer not 
haying kept out of the way, not haying stopped and reversed, and 
not haying kept the starboard side of the channel coming down. 
Now, the pleas of the defendants negative these alleged causes, 
and set up on their own evidence what I will now take into con- 
sideration. Let it be premised, and to the general credit of all 
the witnesses be it said, that the testimony on both sides is in 
perfect agreement as to most of the earlier, and to many of the 
leading facts of the occurrence, namely — ^the time of the night, 
the point of the wind, the ebb of tiie tide, the state of the 
weather, the contemporaneous sighting of each other's lights, the 
distances from each other of the vessels at that time, the hail 
given to hard a-port on board the brig, and the tale, as nearly 
as could be reasonably expected of the miuute intervals of time 
between each observed, rests in the hurried act of a few miuutes ; 
and, lastly, in the description of the colliding contact. Let the 
other points of the evidence be now examined. The captain of 
the steamer— and he is corroborated by his chief and second 
mates — deposes, Hhat when abreast the Pigeon-house, going 
down on the south side of the river, at slow speed, he saw the 
brig's lights about one quarter of a mile off, on his port bow. In 
about one minute after he lost her port light, which was occa- 
sioned by her starboarding, and, seeing that, he ordered his own 
helm to port, to haul more to the southward. The helm obeyed, 
and he came half a point to southward. He saw no alteration in 
the brig's course, and expected every moment to see her red light 
again. No alteration being made by her, and she coming nearer, 
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he sang out' to Kis own men to "port again," and the steamer Article 18. 
came round two points more to southward, the brig being then 
two or three times the steamer's length oflP. This second com- 
mand to port having brought the steamer close to the south bank, 
the engines were stopped and reyersed, and that was about three 
minutes before the collision. The steamer's way was totally 
stopped before the collision, but he cannot say if she had gone 
back any. Saw the brig the whole of the time from the first he 
sighted her until the collision, about half a point on his port bow. 
Hailed her, when nearly twice his length from her, to port* Saw 
no alteration in the brig's course as she approached. She came 
on with her jibboom and forechains across the steamer's bows, and 
took a piece out of their cutwater. The collision took place to the 
south of the fairway of the channel, and close to the south bank.' 
The evidence just recapitulated embraces all the facts of the 
defendant's case, and, with one exception, agrees in two very 
important points with that of the petitioners', namely — that the 
brig held on her course without any alteration from the moment 
the vessels sighted each other, and that the steamer ported to go 
over to southward. The exception is also very important, the 
evidence on the part of the brig being that the collision occurred in 
mid-channel, and that on the part of the steamer that it occurred 
close to the south bank ; but the testimony of witnesses who 
belong to neither brig nor steamer abundantly proves that the 
statement of the brig upon the point is the correct one. These 
witnesses are, the seamen of the Vale of Avoca, a schooner passing 
by at the time of the collision, and an actual eye-witness of it, 
ships passing well to southward of the brig, and the Harbour 
Master, who inspected the place where the brig sunk, as he saw 
her with her spars lying partly above the water, the following 
morning. To this may be added, that the place pricked off in 
the chart s& the spot where the collision happened, by the captain 
and mate of the steamer, was between the two and three-fathom 
lines, and to the middle of the channel. It has been argued that 
the brig did not go down in the part of the river in which she 
was struck, but drifted under the influence of the wind to the 
north of it ; but an inference founded upon mere possibilities 
cannot be admitted as against a fact so distinctly proved. Upon 
all this evidence, it will be for you, gentlemen, to give me your 
opinions presently. Was the new law complied with by these 
respective vessels ? With respect to the allegation of the steamer 
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ArUole 18. Hot haring stopped and reyersedy it is quite clear that her way 
was stopped totally at the time of the collision, but there is no 
evidence, except inferential, that her way was reversed, and her 
captain, when questioned on the point, positively declined to 
swear * that her way was reversed any.' The third alleged cause 
of the collision — ^namely, that the steamer had not kept to the 
starboard side of the channel — ^has been counterpleaded ; but the 
evidence abeady referred to has shown that she did not ; and her 
own captain's evidence has placed it on distinct grounds and 
beyond all doubt ; for he has deposed that after he saw the brig 
he ported twice, two points and one-half altogether, before, as he 
stated, he reached the edge of the south bank. But although not 
pleaded, it has been contended at the bar, on behalf of the Iron 
Duke, that the harbour regulations of the port of Dublin, re- 
quiring steamers entering and leaving to keep the starboard side 
of the channel, overrides the several articles of the amended 
Merchant Shipping Act, 1862, and justifies vessels acting in ac- 
cordance thereto in non-compliance with those several articles. 
. The answer to that argument is two-fold. First, the evidence 
proves that the Iron Duke did not act in obedience to the harbour 
regulations, and therefore cannot claim the justification contended 
for. Secondly, that the legal position is, in law, untenable, the 
harbour regulations being merely a local rule of order, to prevent 
the steamers going out running in the way of steamers entering 
the river, and itself being controlled by the general law, kx suh 
graviare lege. The 13th plea of the defendants,. that under those 
harbour regulations, it was the duty of the brig to port, and go to 
the north of the channel, is not founded on fietct ; but it has been 
sworn to by the captain of the steamer, and that it was his expec- 
tation that every moment the brig would have done so. The con- 
sideration of this plea, and the evidence supporting it, cannot but 
induce a strong conclusion, that upon that erroneous assumption, 
the captain of the steamer ported her, as he had done. The alle- 
gation of the petitioners, that the steamer, after the collision 
backed out and proceeded on her voyage without rendering, or 
offering to render, any assistance to the brig — an act of in- 
humanity which, if proved, would have subjected the steamer, 
under the new law, except otherwise innocent, to have been held 
liable for the collision — the Court is bound to say has been but 
negatively supported by the petitioners, and folly disproved on the 
part of the defendants. Before, however, proceeding to draw any 
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final conclufiion from the views I have been expressing, I will ask Article 18. 
your assistance and advice with respect to the following questions, 
retiring afterwards to confer upon them. No. 1. Were the Iron 
Dnke and the brig, when they first sighted each other, proceeding 
in such directions as to involve risk of collision ? No. 2. Bearing 
in mind aU the evidence upon the matter, did the Iron Duke take 
the necessary and proper measures to keep out of the way of the 
brig ; or, if not, what measures should she have adopted ? No. 3. 
Upon the evidence adduced, was the brig justified in keeping her 
course under Article 18 ; or, were there any and what circum- 
stances of danger to navigation, or of immediate danger, which 
rendered a departure from that Article necessary? No. 4. To 
which ship, either or both, is the collision to be attributed ?" 

After a conference of an hour in chamber, on returning into 
court, — 

Judge Kelly said ; " We have all concurred in the following 
answers : — To Query No. 1. They were in such directions as to 
involve risk of collision. To No. 2. The Iron Duke did not take 
the necessary and proper measures. Three courses were open 
to the Iron Duke on losing the brig's red light, and seeing that 
she continued steadily on her course :— First, the Iron Duke 
might have passed to the northward. Secondly, if she wished to 
go to the south, she should have ported effectually, and in the 
first instance, till she opened the brig's port light. Thirdly, 
failing in these evolutions she might have stopped in time and 
gone astern. To No. 3. The brig was fiiUy justified in keeping 
her course ; no circumstances whatever existed to render a de- 
parture from the Article necessary. To No. 4. The collision is . 
to be attributed solely to the Iron Duke not having kept out of the 
way of the brig, as she was bound to have done. I therefore pro- 
nounce my decree in favour of the petitioners, together with costs 
of suit."— Adm. Ct. Dub. Nov. 30, 1863 : short-hand note of 
judgment taken by consent of all parties to the suit. 



« The Newlurgh v. The Oscarr 
This was an action brought by the schooner Newburgh, 67 
tons, from Middlesborough-on-Tees for Leith (Scotland), with a 
cargo of railway iron, against the screw steam ship Oscar, of 599 
tons, and 168-horse power, from London, with a general cargo 
and passengers, also for Leith, to recover for a total loss, resulting 
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Artida 18. from a coUiBion between them, about 8 p.m. on tbe 19tli of April, 
1863, in the North Sea. The schooner stated the wind as n.w., 
and the weather as clear and fine ; the steamer represented the 
former as wjj.w., and the latter as fresh breeze, fine, and clear, 
but that previously there had been a squall, accompanied by a 
.change of wind, and the tide was in the last quarter ebb. The 
Newburgh's case was, that while heading about N.N.E., on the port 
tack, going two knots, her small sails being taken in, and her 
mainsail and topsaU reefed, and canying her regulation lights 
brightly burning, the masthead light, and immediately after the 
red light, of the Oscar were seen, bearing from four to six points 
on the starboard quarter, distant from two to three miles ; that 
shortly after the schooner then headed about W.S.W., but the wind 
had fallen so light that she had scarcely any steerage way ; that 
the steamer's three lights were then visible, coming directly 
towards the schooner; that as the steamer approached she was 
loudly hailed from the schooner, but that she nevertheless came 
on, and with great force struck with her stem the schooner on her 
port side at the after-part of her forerigging ; and the schooner's 
crew had barely time to board the steamer before the schooner 
foundered. The Oscar pleaded that she was proceeding under 
steam and sail, heading n. by w. i w., and making 11 knots, ex- 
hibiting her proper lights, when the Newburgh was seen two to 
three miles off, one point on the port bow ; that the Newburgh 
was on the port tack, and apparently close-hauled, and there not 
being any chance of collision if both vessels kept their respective 
courses, the Oscar steadily kept hers, and the Newburgh crossed 
her bows, and went well clear ; but that shortly afterwards, and 
when she was on the starboard bow of, and at a short distance 
from, the Oscar, the Newburgh went on to the starboard tack, 
and thereby rendered a collision imminent, and thereupon the 
helm of the Oscar was put hard a-port, and her engines stopped 
and reversed, and the Newburgh was loudly hailed, but those on 
board her took no steps to avoid the collision, and the result was 
the stem of the Oscar came into contact with the port side of the 
Newburgh just abaft the forerigging, and that the damage was 
caused by the Newburgh improperly putting about. Witnesses 
on both sides were examined vivd voce. 

The Court was assisted by Captain Shuttleworth and Captain 
Close. 

Mr. Brett, Q.C., and Mr. V. Lushington, appeared for the New- 
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burgh ; Mr. Edward James, Q.C., and Mr. E. 0. Clarkson, for the Article 18. 
Oscar. 

The Court, addressing the Elder Brethren, said : " Gentlemen, 
in considering this case under the new rules, it may be that you 
will think there was a risk of collision, or certainly a possibility 
of collision — ^whether amounting to a risk of collision or not it is 
for you to determine. If you should be of opinion there was that 
risk of collision, then, of course, it was the duty of the steamer to 
have kept out of the way of the sailing ship, which she might do 
by porting or starboarding, as she might think fit. Independent 
of this rule, I should say it was clearly the duty of a steamer, 
under all circumstances, to keep out of the way of a sailing ship, 
because of the facility the steamer has for that purpose. I rather 
think these vessels do come within the rules, but it does not 
strike me to be a matter of great importance in the decision of 
this case. This collision must have been the fault either of one 
vessel or the other, or of both. Are you of opinion or not, look- 
ing at all the facts of the case, that the schooner was justified in 
putting about. That must depend on your opinion of the dis- 
tance the steamer was from her, and whether she had a prospect 
of being able to do it with perfect security to herself. It is not 
unimportant to bear in mind the state of the evening, because the 
mate of the steamer states expressly it was daylight, and he could 
not see the schooner's lights, because he says she was too much 
astern of him, but he could see the schooner herself perfectly at 
that period. You will consider whether you think, in the first 
place, the schooner was justified in putting about at the 
time she did, and changing her course in the manner described 
by the evidence. The next point is that, whether she was justi- 
fied or not, it was equally the duty of the steamer to get out of 
the way if practicable. It would follow that if she . did wrong, 
and yet that the steamer might have adopted better measures and 
might have avoided the collision, that both these ships were to 
blame. Are you of opinion that the steamer adopted what 
measures she ought to have adopted in order to have avoided this 
collision ? You will bear in mind she was going at the rate of 
11 knots an hour — a very considerable speed — and the other 
vessel, at the outside, was not going more than two knots. 
Whether, under the circumstances, the steamer ought to have 
starboarded and crossed the schooner's bows when on the star- 
board tack, or whether she ought to have ported and gone to the 
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Ariide 18. N., and passed under her stem — is really a matter so entirely 
within your province that I should be uselessly spending your 
time if I were to comment ftirther upon it'* 

The Court and Elder Brethren haying retired for consultation 
upon their return, 

Dr. Lushington said : " We are all of opinion that the schooner 
is solely to blame for this collision.'*— Adm. Gt. Feb. 12, 1864, M. B. 



" The Rienzi v. The Cleaver r 

The brig Rienzi, 188 tons, from Shields, coal laden, for Bilbao, 
and the Cleayer, 223 tons, from Sunderland, coal laden, for Blaye, 
came into collision about 10 miles from the North Foreland, 
on the eyening of the 12th of December, 1863. The wind was 
stated as wjt.w., and the weather as fresh breeze and clear. 
The case for the Bienzi was, that while proceeding under single- 
reefed topsails, maintopgallantsail courses, jib and trysail, close- 
hauled on the starboard tack, heading s.w.. making three to four 
knots, carrying her regulation lights, the tide being about half 
flood, the look-out on board descried the green light of the 
Geaver bearing one to two points on her port bow, distant a 
mile, and she (the Eienzi) kept her course, and the Cleayer, which 
was on the port tack, adyanced until her green light was yisible 
two points on the Rienzi's starboard bow, when she was seen to be 
keeping away, and her red light came into yiew, and although 
loudly hailed from the Rienzi, and that yessel's helm was put hard 
a-port, the Cleayer, with her port main rigging, took the jibboom 
of the Rienzi, carrying it away, and doing the damage for which 
she sought to recoyer by the present action. The defence of the 
Cleayer, on whose part a cross suit was brought, represented the 
tide as half ebb, and the eyening rather hazy, and she was 
heading N. \ w., close-hauled on the port tack, going at fiye 
knots, and exhibiting her proper regulation lights, when the 
Rienzi was perceiyed about one point on her lee bow, at a mile 
off; that she (the Cleayer) immediately ported her helm, whereby 
the Rienzi was brought on her weather bow, and the helm was so 
kept ; but that the Rienzi, on the starboard tack, instead of 
porting, improperly starboarded, running stem on into her, and 
striking her in the way of the foremost shroud of the port main 
rigging, cutting her down to the water's edge. The depositions 
of the witnesses were printed. 
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The Conrt was assisted by Captain Shuttleworth and Captain Article 18, 
Arrow. " 

Mr. Brett, Q.C., and Mr. B. C. Clarkson, appeared for the 
Rienzi; Dr. Deane, Q.C., and Mr. V. Lushington, for the 
Cleaver. 

The Court, in addressing the Elder Brethren, said : " Gentle- 
men, the vessels in question are both British, and the collision 
took place in the neighbourhood of the North Foreland. I men- 
tion these facts in order to bring to your attention that which has 
only recently come into operation — namely, the rules which have 
been established in virtue of an Act of Parliament Under these 
circumstances, of course all these rules attach upon these British 
vessels, and you will presently have to consider what is the import 
of these rules, and whether these rules have been violated or 
obeyed by the respective parties. I apprehend, according to the 
terms of the 12th Article, which applies to this case, it would be 
the duty of the Cleaver to keep out of the way, by going one side 
or the other ; and, according to the 18th Article, which is con- 
nected with this, it would be the duty of the Rienzi, being on the 
starboard tack, to keep her course — neither to port nor starboard. 
I must ask you — did the Rienzi carry proper lights or not ? And 
if you should think proper lights were carried, and it was not a 
hazy night, and those lights were not seen on board the Cleaver, 
then it is very strong evidence to show there was a want of a good 
look-out on board her. That they were carried, I entertain no 
doubt, and the aflSrmative evidence is more to be believed than 
the negative. You will consider, gentlemen, the mode of colli- 
sion. The main issue in the case is, whether or not the Bienzi 
starboarded." 

The Court and Elder Brethren having retired for consultation, 
upon their return. 

Dr. Lushington said : " The gentlemen by whom I am assisted 
entertain no doubt whatever in this case. They are of opinion 
that the Cleaver is solely to blame, and so am I." — ^Adm. Ct. 
May 26, 1864, M. R. 

** Ths Great Conquest and The North East v. The David Gannon^ 
On the 3rd of January, 1865, shortly after 3 AJf., a collision 
happened in the Irish Channel, oflf Holyhead, between the steam- 
tug Great Conquest, of 50 tons register, with two engines of 
120 horse-power nominal, the ship North East, 997 tons, which 
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Article 18. ehe, the Great Conquest was towing, and the American ship David 
Cannon, 561 tons, resulting in the total loss of the steam-tug and 
great damage to the ship North East, to recover for which actions 
were now brought against the David Cannon. The wind was 
represented by the tug and ship as n.w. by w., and the weather as 
fine, fresh breeze, somewhat cloudy ; the David Camion described 
the former as n jj.w., and the latter as clear, and it was agreed 
between the parties that the tide was ebb. The case for the tug 
and ship set forth, that at the period in question they were pro- 
ceeding for Tuskar, having left the river Mersey the previous 
day. That the tug was towing the North East a w. by s. course 
at the rate of five knots. That the North East was canying fore 
and aft canvas, and a good look-out was being maintained on 
board both vessels. That the tug was duly carrying her regula- 
tion lights, brightly burning, including the double masthead 
light, and also a light on the after-side of the funnel, as a guide 
to the North East in steering. That the North East had her 
regulation coloured side lights duly exhibited, and brightly burn- 
ing. That, in these circumstances, the loom of the sails of a strange 
vessel, which proved to be the David Cannon, was observed about 
three points on the tug's port bow, distant about a mile. That 
shortly afterwards the green light of the vessel was observed, and 
the helm of the tug was slightly starboarded, and the helm of the 
North East also, but that on the red light of the David Cannon 
shortly afterwards coming into view, the helms of the tug and the 
North East were put hard a-port. That the David Cannon, 
which was running free, and proceeding at great speed, star- 
boarded her helm. As she approached she was hailed to port, but 
nevertheless she ran under a starboard helm nearly stem on into 
the port side of the tug, cutting into the port boiler and doing 
enormous damage. That the towing hawser was cast oflP just 
before the collision, and the North East, to avoid the David 
Cannon, starboarded her helm, so as, if possible, to pass under her 
stern; but that, nevertheless, the starboard side of the David 
Cannon struck the North East's starboard bow, doing great 
damage* That the tug sank in a few minutes after the collision, 
and that the North East put back to Liverpool. It was then 
charged that the David Cannon did not keep a due look-out, did 
not take due and proper measures to avoid the collision ; that she 
improperly starboarded her helm, and did not carry due and suffi- 
cient lights, duly placed and duly burning ; and that the collision 
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was wholly occasioned by her improper navigation and by the Article 18. 
negligence of those on board her ; and it was then alleged that 
the collision was in no degree caused either by the tug or ship, 
but was, so far as they were concerned, an inevitable accident* 
The David Cannon, on whose part cross actions were brought 
against the Great Conquest and the North East, pleaded that she 
had left Charlotte Town, Prince Edward's Island, on December 
15, 1864, bound to Liverpool with a cargo of timber, deals, and 
oak. That about the period in question she was some twenty miles 
E.S.B. from the Kish Light, proceeding under topsails, topgallant- 
sails, and courses, with a single reef in the foretopsail, with top- 
gallantsail set above it, and with jib and spanker, mizen and 
maintopmast staysails also set, close-hauled on the port tack, head* 
ing about N.E., going five knots, her crew keeping a good look-out, 
and her regulation lights brightly burning, when the bright Hght 
of the Great Conquest was seen about three points on her lee bow^ 
three to. four miles distant. That some minutes afterwards a red 
light was seen about a mile and a half off belonging to the same 
vessel as the bright light. That when the red and bright lights of 
the Great Conquest had approached the David Cannon within about 
half a mile, the green light of the Great Conquest also became visible, 
bearing about three points on the starboard bow of the David Can- 
non, and the three lights remained visible until they had approached 
the ship within an eighth or a quarter of a mile, when the green 
light disappearei That at this time the hull of the Great Con- 
quest first became visible, and at this time also those on board the 
David Cannon were first able to discern, through the smoke which 
proceeded from the Great Conquest, the yards of a ship which she 
was towiQg — ^viz., the North East. That until the green light of 
the Great Conquest was lost sight o^ the David Cannon had been 
all the time kept, as before, close to the wind ; but when the 
green light disappeared, it not being possible to avoid the collision 
by porting the helm, the helm of the David Cannon was put hard 
down, in order to deaden the blow of the collision, and the Great 
Conquest was also hailed to put her helm hard down. That 
ahnost immediately after the helm of the David Cannon was put 
hard down, the Great Conquest struck the starboard bow of the 
David Cannon ; she then rebounded and went ahead, caiTying 
away the ship's jibboom and part of her cutwater, and doing other 
damage. That the North East then ran into the David Cannon, 
<}arrying away her mainmast and mizentopmast, and cutting the 
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Ariiele 18. Darid Cannon down to the water's edge. It was then alleged that 
neither the North East nor the Great Conquest kept a good look- 
out, that they improperly starboarded their helms, that they 
neither of them carried their proper regulation lights duly placed 
and duly burning, that the towing hawser of the Great Conquest 
was not cast off sufficiently soon, and that both the tug and ship 
improperly neglected to keep out of the way of the David Cannon, 
and that the collisions were the result of the improper navigation 
and negligence of the tug and ship. The witnesses on both sides 
were examined vivd voce. 

Dr. Deane, Q.C., appeared for the Great Conquest ; Mr. Mil- 
ward, Q.C., and Mr. Butt, for the North East ; Mr. Brett, Q.C., 
and Mr. Cohen, for the David Cannon. 

The Court, addressing the Elder Brethren, said : " Gentlemen, 
we must first see by what rule this case is to be governed, and 
whether any exception is engrafted upon the generality of that 
rule, and whether this case falls within the exception. The 15th 
Bule is this : — ^ If two ships, one of which is a sailing ship and 
the other a steam ship, are proceeding in such directions as to 
involve risk of collision, the steam ship shall keep out of the way 
of the sailing ship.' That rule throws upon the steam ship the 
burden of keeping out of the way. You will observe here that in 
one respect the tug entirely answers the description, because she 
is a steam vessel ; but you will also observe that there is nothing 
Baid about the steamer having any vessel in tow. As to the duty 
of the other vessel likely to be in contact, the 18th Bule says: — 
* Where by the above rules one of two ships is to keep out of the 
way, the other shall keep her course, subject to the qualifications 
contained in the following article.' If we were to take these two 
clauses practically to operate together, we should say, of course, 
the tug was to keep out of the way, and that the David Cannon 
was to keep her course. But there are certain exceptions. 
Article 19 : — *In obeying and construing these rules, due regard 
must be had to all dangers of navigation ; and due regard must 
also be had to any special circumstances which may exist in any 
particular case, rendering a departure from the above rules 
necessary in order to avoid immediate danger.' Undoubtedly 
exceptions might arise under this article, but it does not appear to 
me, I must candidly state to you, that any exception does arise in 
this individual case under this rule. It appears to me that this 
19th Bule was framed for the purpose of the protection of a 
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yessel that was required to keep her course, and not for any other Article 18. 
purpose. I am not clear in my own mind that the case of the 
Arthur Gordon and Independence, decided by the Judicial Com- 
mittee, is altogeth eroverruled and got rid of by this rule; and I am 
also not clear in my own mind at all whether an ancient rule and 
principle, much known and acted upon several times in this Court, 
does not apply — ^viz., that whatever be the rules or regulations 
which govern ships generally, yet in cases of immediate danger it 
is the duty of every ship to seek to avoid a collision. The learned 
Judge having adverted to the case of the Arthur Gordon and 
Independence, said : It will be for you to consider whether, look- 
ing at the circumstances of this case, there is anything which 
would induce you to think that the steamer should not be so 
strictly confined to the very words of these regulations, and also 
whether the David Cannon was not bound to take some steps 
other and different from what she did take. Now, there is no doubt 
whatever that the Great Conquest did starboard her helm to a 
certain extent. To what extent she starboarded, and whether it 
was sufficient to bring about the present collision, you will con- 
sider, having regard to the pleadings and evidence. If you 
should come to the conclusion that that starboarding produced the 
collision, the case for the plaintiffs must fail. You will also con- 
sider whether the not happening to see the two masthead lights 
of the Great Conquest by those on board the David Cannon in any 
degree operated so as to cause this collision. According to the 
statement of the David Cannon, they saw three or four miles off, 
a bright light, and they did nothing but follow their course. 
They saw the red light, then the green light, then all three lights, 
and, finally, they lost the green light ; and then they say, at the 
last moment, in consequence of the other vessel porting, they, 
in order to lessen the blow, thinking a collision must actually 
take place, starboarded. It is said on the other side, that if the 
David Cannon had kept her course there would have been no 
collision ; that if she had ported there would have been a greater 
freedom from collision, but that starboarding as she did brought 
about that calamity which actually took place. Those are the 
matters for your consideration." 

The Court and Elder Brethren then retired for consultation, 
and upon their return, 

Dr. Lushington said: "We are of opinion that the David 
Cannon is solely to blame for this collision, on the ground that 
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Article 18. she did not keep her course, as she ought to have done. We do 
not find that any blame attaches to the tug, and, of course, not to 
the ship. I wish to add a suggestion of the Trinity Masters, 
though it is not any ground of our judgment, but that it should 
be known that they deprecate exceedingly the way in which the 
lamps were carried on board the David Cannon, as likely to lead 
to a great deal of mischief and confusion." — Adm. Ct. March 10 
1865, S. Q. 

« The Una v. The Thomas Lear 
This was an action brought by the owners of the late brig Una, 
246 tons, from London, in ballast, for the Tyne, against the screw 
steam ship Thomas Lea, 486 tons, propelled by engines of 80-horse 
power, from Newcastle, coal laden, for London, to recover for a 
total loss resulting from a collision between them in South- West 
Reach of the Swin, about a mile above the Middle Light, about 
5-10 PJ4. on the 21st of December, 1864. The wind was stated 
by both parties as n.w. by N. For the brig, the weather was 
represented as fine and clear, but dark, with a moderate breeze ; 
and for the steamer, as dark, and rather hazy, blowing a strong 
breeze. The case for the Una was, that the ebb tide was just 
commencing, and she was proceeding at the rate of about five 
knots, heading n.e. by N., close-hauled on the port tack, and 
carried her coloured lights fixed and screened as required by law, 
burning bright and clear, when the red and white lights of the 
steamer were observed by those on board her below the Middle 
light-vessel, and about a point on her starboard bow, and distant 
about two miles ; that she kept her course without any alteration, 
and the steamer, with her red and white lights alone visible, got 
clear on to the weather bow of the brig, which still kept her course 
until the hull of the steamer became visible, and she appeared to 
be passing so close as to be dangerous, whereupon the helm of the 
Una was ported a little, but that the steam ship suddenly star- 
boarded her helm, and ran at fall speed across the hawse of the 
brig, the stem and starboard bow of which came violently in con- 
tact with the starboard side of the steam ship abaft her midships, 
whereby everything forward of the brig was carried away. The 
Thomas Lea, on whose part a cross action was brought, pleaded 
that the tide was about high water, and she was steering s.s.w., 
making seven to eight knots under steam alone, exhibiting the 
Admiralty regulation lights, when the green lights of two vessels — 



Digitized by 



Google 



RULE OF THE ROAD. 241 

one of which was rather astern of the other — ^were seen on her Article 18. 
starboard bow, and at the distance of about one mile, and directly 
afterwards the bright light of a vessel riding with her head to the 
northward was seen ahead, and thereupon her helm was starboarded 
to pass clear of the vessel riding ; that the foremost of the two 
vessels carrying the green lights kept on her course to pass the 
steam ship on her starboard side, but the stemmost of them (which 
proved to be the Una), instead of keeping also on her course, 
altered her course under a por£ helm, and notwithstanding that 
the helm of the Thomas Lea was put hard a-starboard, the Una 
ran into and struck the Thomas Lea on the starboard side, about 
12 feet before the poop, and stove in her side, and did her so much 
damage that her cargo ran out of lier hold, and she had to be run 
aground on the Maplin Sand to prevent her from foundering. 

The witnesses on both sides were examined vivd voce. 

The Court was assisted by Captain Drew and Captain Close. 

Dr. Deane, Q.C., and Mr. V. Lushington, appeared for the Una ; 
the Queen's Advocate and Mr.E. C. Clarkson, for the Thomas Lea. 

The Court, addressing the Elder Brethren, said : " Gentlemen, 
this was a collision between a steamer and a sailing vessel. You 
well know, by the rules established by the authority of Parliament, 
in that case the duty imposed upon the steamer is to give way, 
and to keep out of the way of the sailing vessel, and that the 
sailing vessel is directed to keep her course. That being so, our 
first inquiry is, whether the Thomas Lea did all in her power to 
keep out of the way of the sailing vessel, whether the measures 
she took for that purpose were the right measures or not, and 
whether the collision was brought about by the violation by the 
sailing vessel of the 18th of the Rules, whereby she is directed to 
keep her course, unless she is compelled, with a view to avoid 
immediate danger, to adopt a different mode of proceeding. The 
burden of proof first lies upon the Thomas Lea. She is bound to 
show she took all the proper means in order to avoid this collision ; 
but if it should appear to you that she did not take the proper 
measures to avoid this collision, and that, also, the sailing vessel 
is to blame for altering her course — ^it signifies not whether she 
ported or starboarded, but that she altered her course, and thereby . 
contributed to the collision — the result would be simply this, that 
both the parties would be to blame. Having said this, I do not 
mean to trouble you in detail with the evidence, for that would 
undoubtedly not afford you additional light on the matter, or help 
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AriieU 18. you in getting over the difflenlties in the case. With regard to 

~" the steamer, I take her statement from the evidence of a witness 

upon whom, I think, the Queen's Advocate very properly relied, 
viz., Liddell, the second mate. It appears that the steamer came 
roimd the Middle Light under a starboard helm, and that as soon 
almost as she came round the Middle Light, notice was given by 
the look-out man that there were two green lights two or three 
points on the starboard bow ; and it is admitted on all hands, and 
I do not think it has been questioned in any way whatever, that 
the stemmost of those green lights was the Una's. The question 
is, first, what, if anything, ought to have been done on board the 
steamer, and it is not an unimportant question to understand at 
what distance they were at the time ; but I have some difficulty in 
saying that I am quite satisfied that the evidence is very clear as 
to that distance, but, as &r as I can make it out, it was a cable or 
a cable and a half. But it is differently described ; because it is 
stated by Liddell that the stemmost vessel, the Una, was at the 
distance of half a mile to a mile off. Before anything was done 
with regard to the Una, a report was made that there was a bright 
light right ahead, upon whidi an order was given by the master 
to starboard the helm, and the helm was subsequently starboarded, 
and the consequence was she passed by this laight light, leaving 
it upon her starboard hand. It appears, therefore, I think — ^for I 
am not aware there was any alteration made in the course of the 
steamer at that time — ^that she would be ftom originally two to 
three points, having the Una upon her starboard bow, and she 
would then be from four and a half to five points. Under these 
circumstances, so far as I can make out from the evidence, the 
steamer proceeds straight on, keeping her course, and she ap- 
proaches the Una. And now comes the question, whether she did 
everything in her power, and whether the statement she gives of 
the conduct of the Una is consistent with truth or not? And 
there is another consideration, whether, according to the Una's 
own statement of the case, she was or not to blame ? If you 
believe the Una unnecessarily ported, and that contributed to the 
collision, then for that she is to blame. If you think she did port 
under pressure of necessity, but that it did not contribute to the 
collision, then that slightly porting will not affect the result of 
this case." 

The Court and Elder Brethren then retired for consultation, 
and upon their return, 
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Dr. Lushmgton said : " We are of opinion that the Una is Article 18. 
solely to blame for this collision." 

Decree accordingly in both actions. — Adm. Ct. June 24, 1865, 
S. G* 

" The Uncas v. The MmnA&rP 
This was an action brought by the owners of the late ship 
Uncas, 1320 tons register, from Callao for Queenstown for orders, 
and thence to Liyerpool, laden with a cargo of guano, against the 
steam ship Mseander, 974 tons gross register, from Liverpool for 
the Mediterranean, to recover for a total loss resulting from a col- 
lision between them off the Tuskar Rock, in the Irish Channel, 
about 5 P.M. on the 1st of December, 1865. For the Uncas, the 
wind was represented as s. by b., and the weather as clear and 
moonlight ; for the Maeander, the former was stated as S.S.B., and 
the latter as cloudy and hazy, strong breeze — the tide being about 
two hours' flood, running about two and three-quarters knots. The 
case for the Uncas was, that while under all plain sail, making 
seven knots, and steering e.n.b., carrying her proper regulation 
lights, duly exhibited and brightly burning, the masthead light of 
the Mseander was seen nearly ahead, at the distance of about a 
mile 5 that the Uncas was kept on her course, in the expectation 
that the Maeander would keep -clear of her, until the Maeander, 
which was under steam and sail, was seen to be rapidly approach- 
ing the Uncas on her starboard bow, and close upon her, where- 
upon the helm of the Uncas was put up with a view of lessening 
the eflPects of the then inevitable collision, and the Maeander almost 
immediately afterwards ran against, and with her stem struck the 
Uncas with great violence about the after part of the starboard 
main rigging, and cut right into her, and caused her almost 
immediately to sink, her crew having just time to escape to the 
Maeander ; that the Maeander, whilst approaching the Uncas, did 
not duly slacken her speed, or duly stop and reverse her engines ; 
that those on board the Maeander did not take proper measures to 
keep clear of the Uncas. The defence of the Maeander set forth, 
that she was steering s.w. f s., and going about seven knots, car- 
rying the regulation lights, properly exhibited and burning, when 
the red light of the Uncas was observed, distant about two and a 
half miles, bearing about three points on the starboard bow, where- 
upon the helm of the Maeander was ported, and the red light was 
brought on the port bow of the Maeander; that the red light 
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Artid« 18. appearing to be closing, the helm of the Maeander was put hard 
a-port, and her engines stopped, but that the Uncas, showing her 
green light, ran across the Maeander's bow at great speed, and 
with her starboard side, between main and mizen rigging, came 
into contact with the stem of the Maeander. It was then alleged 
that the Uncas did not keep her course, as she was bound to do, 
but improperly starboarded her helm. 

The witnesses on both sides were examined vivd voce. 

The Court was assisted by Captain Shuttleworth and Admiral 
Collinsoa 

Mr. Milward, Q.C., and Mr. E. C. Clarkson, appeared for the 
Uncas; Mr. Aspinall, Q.C., and Mr. V. Lushington, for the 
Maeander. 

The Court, addressing the Elder Brethren, said : " Gentlemen, 
in one respect this is a case of great importance — I mean with 
regard to the value which is at stake, and dependent upon our 
decision. Under the rules and regulations for a steamer and 
sailing vessel meeting, it was the duty of the steamer meeting the 
sailing vessel to get out of her way, and it was the duty of the 
sailing vessel to keep her course. If this collision took place from 
the fault of the Uncas, there is an end of the whole question, and 
we need not inquire whether the Maeander did her duty or not. 
The question is — did or did not the Uncas not merely starboard, 
but so alter her course as to bring about this collision ? Her wit- 
nesses swear she did not alter her course. As to the steamer, I 
must leave it to you to consider whether she pursued the right 
measures under all the circumstances.'* 

The Court and Elder Brethren retired for consultation, and 
upon their return. 

Dr. Lushington said : " I am advised by the gentlemen who 
have favoured me with their attendance, that this collision was 
brought about entirely by the fault of the Uncas ; that she must 
not only have starboarded, but that she must have altered her 
course, as there is no other rational solution to the manner in 
which the vessels could have come together. They so advise me, 
and I see no reason not to adopt their opinion."— Adm. Ct. April 
26, 1866, S. G. 

" The Erinagh v. The Rjukan:' 
This was an action brought by the barque Erinagh, 308 tons, 
from St. Kitts, with cotton and sugar, for Greenock, against the 
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ship Rjukan, 634 tons, from Bordeaux, in ballast, for Quebec, to Article 18. 
obtain compensation for damage sustained by reason of a collision 
between them at sea, about 1 a.m. on the 23rd of April, 1865. 
The Erinagh stated the wind as from n.n.e. to n.e., and the 
weather as starlight, but no moon, rather hazy on the horizon, 
with occasional showers, very strong wind, approaching to a gale, 
with heavy sea running. The Rjukan represented the former as 
N. by E. to N.N.E., and the latter as dark and cloudy. The case 
for the Erinagh was, that while under close-reefed fore and main 
topsails and foretopmost staysail, close-hauled on the port tack, 
head reaching and with scarcely steerage way, the green light of 
the Ejukan was seen bearing three points on the starboard bow, 
distant a mile. That she (the barque) kept her course, and the 
Rjukan having the wind free, and under full sail, continued 
rapidly to approach, showing her green light until within a short 
distance, when suddenly the green light disappeared and the red 
light opened, and the Rjukan ported as if to cross the barque's 
bows. That the crew of the barque loudly hailed the Rjukan to 
starboard their helm and keep away, to which no attention was 
paid. That, seeing a collision was inevitable, the yards of the 
Erinagh were thrown aback, and her helm was starboarded, but 
she had not sufficient way through the water to render this last 
measure of any avail. That while the yards of the Erinagh were 
being thrown aback, the port bow of the Rjukan struck the star- 
board side of the bowsprit of the Erinagh, carrying it away, 
together with the starboard cathead and cutwater, and the Rjukan 
then forged round to the port side of the Erinagh, doing consider- 
able damage, and the vessels remained in collision about a quarter 
of an hour. It was then asserted that the foremast of the Erinagh 
was so severely sprung by the collision, that it shortly afterwards 
broke away about 14 feet from the deck ; that all the crew of the 
barque, except three, got on board the Rjukan, thinking their 
vessel was going down by the head, but it being ascertained that 
she was making no water they returned, and, having rigged a jury 
mast, proceeded on their voyage. The Rjukan pleaded that she 
was proceeding under double-reefed topsails, foresail, reefed main- 
sail, crossjack, jib, and mizen, heading w. by n., making five 
knots, carrying the proper lights, brightly burning and properly 
screened, when a light, the colour of which was not then distin- 
guishable, was seen ahead half a mile oflP, and that thereupon the 
hehn of the Rjukan was ported, and the red and green lights of 
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Article 18. ^^ Erinagh were then seen. That the helm of the Bjukan was 
kept a-port and her after-yards were braced sharp up, and she was 
brought close to the wind on the starboard tack, and she was so 
kept; but that the Erinagh, which was on the port tack, ran into 
and with her stem and starboard bow stmck the Ejnkan on her 
port bow. The Ejnkan attributed the collision to the Erinagh 
starboarding her helm instead of porting it. The depositions of 
the witnesses on both sides were printed. 

The Court was assisted by Captain Were and Captain Nisbet. 

Mr. Aspinall, Q.C., and Mr. Potter, appeared for the Erinagh ; 
Mr. Brett, Q.C., and Mr. E. C. Clarkson, for the Ejukan, 

The Court, addressing the Elder Brethren, said : ** Gtentlemen, 
supposing these two vessels were meeting end on, it is clear that 
the Erinagh did not obey the 11th Eule ; that she did not port, 
and that she starboarded — ^when and at what time may be a . 
matter of discussion hereafter; but, if that rule applies, the 
Erinagh was to blame. Whether the case falls under the 12th 
Eule, which applies to vessels crossing, is a matter entirely for 
your consideration. You, having before you the statement of the 
wind and courses, will know which ship ought to have kept out of 
the way, and what ought to have been the line of conduct pur- 
sued by each ship. What they did do I think is clear enough, 
and you have only to form your opinion whether that was right 
or wrong. It is quite clear to my mind that the Ejukan ported, 
and the Erinagh starboarded. When she starboarded is a matter 
for your consideration, and of importance." 

The Court and Elder Brethren retired for consultation, and 
upon their return. 

Dr. Lushington said : " We all think that the Ejukan is solely 
to blame."— Adm. Ct. June 9th, 1866, M. E. 

See also the cases of The Emperor v. The Zephyr , under Article 
4 ; The Pyrm v. The Smahs, under Article 5 ; The Dapper v. The 
Lady Normariby, under Article 11; The James Dunn v. The 
Tyrian, The Benedetto v. T?ie Calypso, The Eliza v. The Orinoca, 
The Sea Serpent v. The Presto, The George Dean v. The Constitu- 
tion, The Hawk v. The Hannah Mary, under Article 12 ; The 
Golden Fledge Y. The Cognac, and The Amazon v. The Osprey,xinieT 
Article 13 ; The Jane v. The Great Eastern, The Governor v. The 
John Maclntyre, Ths Monsoon v. The Neptune, under Article 15 ; 
The Newcastle v. The Graaf, The Margaret v. The Emmu, and The 
Planet v. The Aura, under Article 19. 
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ARTICLE NINETEEN. 

In oheying and construing these rules, due regard 
must be had to all dangers of navigation ; and du^ 
regard must also be had to any special circumstances 
which may exist in any particular case rendering a 
departure from the above rules necessary in order to 
avoid immediate danger. 

" TTie Newcastle v. The Or oaf van Rechterm.^^ 

This was an action brought by the owner of the screw steam 
ship Newcastle, 169 tons register, with engines of 45-horse power, 
belonging to the port of Kingston-upon-Hull, and bound from 
thence with goods and passengers for Newcastle, against the 
Dutch paddle-wheel steam ship Graaf van Eechteren, 144 tons 
register, from Kampen, Holland, to which port she belonged, for 
Kingston-upon-Hull, to obtain compensation for damage sustained 
by reason of a collision between them, about 8 pji. on the 30th of 
September, 1863, in the yicinity of Killingholme Lights, in the 
river Humber. The Newcastle stated the wind as S.S.E., and the 
weather as dark, but clear ; the Dutch steamer represented the 
former as S.S.W., and the latter as clear. The petition of the 
Newcastle set forth, that the tide being about three-quarters flood, 
running at two and a half knots, she was proceeding at seven 
knots on that side of the mid-channel which lay on her starboard 
side, heading about S.S.E., carrying her Admiralty regulation lights, 
when the Dutch steamer was made out ahead, a little on the star- 
board bow, distant from one to two miles; that the Dutch 
steamer was at that time enveloped in her own smoke, and her 
lights were not visible ; that shortly afterwards the masthead and 
red lights came into view, whereupon the Newcastle's helm was 
ported, and then put hard a-port, but that those on board the 
Dutch steamer did not duly port their helm, and she came on^ 
showing her green light, and with her stem ran into the port side 
of the Newcastle, about the forerigging, inflicting so great an 
injury that the master was compelled to run the Newcastle ashore 
to prevent her sinking. It was then alleged for the Newcastle 
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Article 19. that it was the custom, at the time of the accident, for all 
' steamers, when navigating the Humber, to keep on that side of 

the fairway or mid-channel which lay on their starboard side; 
that the Dutch steamer neglected so to do ; and that to that cir- 
cumstance, together with the want of a look-out, and not porting, 
as the law required, the misfortune which followed was to be 
attributed. The Graaf van Rechteren, in her answer, pleaded 
that she was in charge of a licensed Humber pilot at the period in 
question, the tide being high water, running up about half a knot ; 
that she was steaming about six and a half knots, steering al^ut 
N.N.W., and according to the customary and proper course of 
steam yessels inward-bound to Hull, and was keeping well oyer to 
the buoys that mark the N. side of the safe navigable channel, and 
was exhibiting her proper lights, when the green and masthead 
lights of the Newcastle were perceived, two miles distant, broad 
on her starboard bow ; that the Newcastle was coming down the 
river on the north side of the navigable channel, in viloation of 
the rules for steamers proceeding down the Humber ; that as the 
two ships continued advancing, had they kept their respective 
courses they would have passed well clear starboard to starboard 
without risk of collision, but that the Newcastle, when 300 or 400 
yards off, and broad on the Dutch steamer's starboard bow, 
ported, thereby exhibiting her red light and shutting in her green 
light, and endeavoured to run across the bows of the Graaf van 
Eechteren at full speed; that the engines of that vessel were 
immediately stopped and reversed to avoid contact, if possible, but 
that the Newcastle ran across the Dutchman's bows, and, with her 
port bow abreast of the forerigging, struck the Dutchman's bow- 
sprit and cutwater, carrying it away and doing considerable 
damage. The Graaf van Eechteren then alleged that the ships 
cleared almost immediately; that the Newcastle ran across the 
channel, and beached herself on the Lincolnshire shore ; that she 
(the Dutchman) followed her, to assist her, if necessary, and took 
her passengers from her, and landed them at Hull ; that the colli- 
sion was the result of the improper navigation of the Newcastle, 
and that, if it was in any degree occasioned by tte improper navi- 
gation of her (the Graaf van Eechteren), which she denies, the 
fault rests with the pilot, who was taken by compulsion of law, 
and for whose neglect the defendants are not answerable. The 
facts as stated on behalf of the Dutch vessel were then denied in 
the reply for the Newcastle. The witnesses on both sides were 
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examined vivd voce^ the Dutchmen through the interpretation of Article 19. 
Dr. K. P. Ter Eeehorst. * 

The Court was assisted by Captain Pelly and Captain Weller. 

Dr. Deane, Q.C., and Mr. E. C. Clarkson, appeared for the 
Newcastle ; the Admiralty Advocate, and Mr. V. Lushington, for 
the Graaf yan Eechteren. 

The Court, addressing the Elder Brethren, said: *^ Gentlemen, 
the evidence in this case has been yery fully discussed by the 
learned counsel who have addressed you, and it will not be neces- 
sary^that I should detain you by any lengthened comments upon 
it. My object must be to state as clearly as I can to you what is 
the law which must govern the case, and what are the questions 
upon which I desire to haye the benefit of your advice. The 
questions, of course, will be these — ^whether you think that either 
one of these steamers was solely to blame, or whether both were 
to blame; and if you think the Dutch yessel was to blame, 
whether that blame attaches exclusively to the pilot, or is to be 
shared by him with the crew. Now, with respect to the law, it 
has undergone some alteration of late days, because a very im- 
portant section of the Merchant Shipping Act, 1854, has been 
repealed, viz., the 297th section, by this, which is the Merchant 
Shipping Amendment A(5t, and which states that sections 295 to 
299 are repealed from a certain date, which date is past. Now, 
section 297 was as follows : — * Every steam ship, when navigating 
any narrow channel, shall, whenever it is safe and practicable, 
keep to that side of the fairway or mid-channel which lies on the 
starboard side of such steamship.' That is repealed. I do not, 
therefore, niean to say that it may not be of the greatest import- 
ance that in the nayigation of these narrow channels the old rule 
of the steam ship keeping to the starboard side as much as is 
practicable is to be abandoned altogether, but I do mean to tell 
you that the legislature have struck out that very important 
section, and they have also struck out all the severely penal con- 
sequences which were involved in any violation of it. Now, 
therefore, if you think it a matter of very great importance in this 
case to ascertain the precise point of collision, and if you think it 
of importance, as relates to the culpability to be aflSxed to either 
party, as to whether they were navigating on the proper side of 
the river or not, I do not say it is not a matter of great import- 
ance, but I am bound to tell you it is not within the terms of the 
statute. Then, gentlemen, what has the statute to do with the 
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Article 19, present case ? Why, a yery great deal, because the following 
*"* Article, the 18th, if I comprehend this case in the slightest 

degree, is one that has the most stringent bearing npon the 
circumstances. It is in these words : — * If two steam ships under 
steam are meeting end on, or nearly end on, so as to inyolve 
a risk of collision, the helms of both shall be put to port, so that 
each may pass on the port side of the other.' If you should be of 
opinion, looking at all the facts and circumstances of this case, 
that these two steam ships were meeting end on, so as to inyolf e 
a risk of collision, then it was undoubtedly the duty of both of 
them to port, unless there were some peculiar circumstances in the 
case, which, for the sake of ayoiding immediate danger, rendered 
it indispensably necessary not to comply with that order ; and 
those circumstances are referred to in the 19th Article: — ^*Due 
regard must also be had to any special circumstances which may 
exist in any particular case, rendering a departure from the 
aboye rules necessary in order to avoid immediate danger.' 
Therefore the legislature haye said, that two steam vessels so ap- 
proaching each other in a line, so as to run the risk of collision, 
both shall port, except the so porting would have brought about 
immediate danger. That is a very stringent enactment, but it is 
the law, and you will have to consider the facts of the case, and 
see whether they apply to that state of the law. I told you, 
gentlemen, I did not mean to trouble you with any detailed 
examination of the evidence, and for obvious reasons. You have 
taken your own notes, you have heard the whole of the evidence, 
you are as well acquainted with it as I am, and have had the 
advantage of hearing the laborious comments of the counsel on 
both sides ; but I must suggest to you a view of the case, which, 
I think, is of vital importance on ther present occasion. Now, 
speaking of the English steamer, she is coming down this channel, 
and from Pauls we have had great discussion as to where she 
was, and what course she puf sued. Without taking upon myself 
to say what would be the precise course from Pauls to Killing- 
holme Lights, it is manifest it was to the s. The evidence varies. 
One witness says s. by w., another says somewhat to the s., 
and I think one says s. by E. Having got so far down, it was, 
as far as I can judge, then necessary, in order to prosecute her 
voyage down the river, that she should turn to the B., and accord- 
ingly she does so ; and it is important for you to bear in mind, 
when we come to consider what degree of veracity we are to 
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attribute to Elliott, the master of the Newcastle, that long and Article 19. 
long before the examination at Hull, it is expressly stated in the 
preliminary act of the Newcastle, from which the owners of that 
vessel cannot depart, that the course and speed of the vessel when 
the other was first seen were S.S.E., about seven knots an hour. I 
presume, though I say nothing about it, that the S.S.E. course was 
the proper one for prosecuting her immediate voyage. Where she 
was at that time it is for you to determine — ^whether she was close 
on the Buoy Sand, or where the master (Elliott) placed her. But, 
be that as it may, the facts appear to be these — that the two 
vessels were manifestly approaching each other, and approaching 
each other beyond all doubt, aa I think, in a line ; so that if 
something was not done there was serious risk of there being a 
collision. The evidence stands in this way : — It is very true the 
pilot says he saw the masthead and green lights, but two wit- 
nesses from the Dutch steamer swear distinctly they saw all the 
three lights, and one witness swears she might have been half a 
point on the starboard side. According to my notion, gentlemen, 
it is for you to determine and advise the Court whether there was, 
under the circumstances, a risk of collision. Then the next matter is 
— ought, or ought not, the Dutch steamer to have ported her helm ? 
If she would have gone on the sand, and there was not sufficient 
water, undoubtedly she ought not to have ported ; for she had no 
right to run the risk of immediate danger in the face of the words 
of the section to- which I have called yoiir attention. But, if that 
were so, she could not well expect the English steamer should 
have starboarded, and gone on that very bank which she avoided. 
That would have been impracticable. You will judge, and say 
whether, from all the circumstances, the English steamer was to 
blame for the course she took, and the place in which she put 
herself, and for porting when she did. If you think she was too 
late in porting, that would be a fault on her part. As for there 
being ample time for both vessels to have ported, the evidence 
shows there was, because it all goes to this — that they were 
descried at the distance of one to two miles ; and though we do 
not bind persons down to distance in this Court, it is manifest 
they had ample time to have ported if they had thought fit so to do. 
You will say whether blame attaches, under the circumstances, to 
the English steamer or the Dutch steamer in not porting and 
stopping the engines, which seems of little importance at the time 
in question ; and further — which is of importance in a legal point 
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Article 19. ^^ ^^^^ — ^ ^^^ Dutchman was to blame, whether it is to be 

attributed to the pilot solely, or shared by the crew, and that 

depends on whether there was a look-out or not Now, there was 
a look-out, but he was not examined, and, therefore, we have no 
evidence from him as to it. The evidence as to the look-out is 
from the last witness on board the Dutch vessel, and that is the 
only witness that I know of— the mate — ^who speaks of any notice 
having been taken of the approach of the English steamer. He 
says, * I reported steamer ahead. Some one, master or pilot, said, 
" We have seen her also." ' Then he says the steamer altered her 
position, but he did not report that alteration in any way what- 
soever. That is the whole of the evidence we have as to the look- 
out. We will now retire." 

The Court and Elder Brethren having retired for consultation, 
upon their return, 

Dr. Lushington said : ." The advice which I have received from 
the Trinity Masters, and in which I concur, is, that the Newcastle 
is solely to blame for this collision, in porting too late." — Adm. 
Ct. Feb. 20, 1864, M. E. 



" The Margaret v. The Emma:' 

This was a cause of damage promoted by the owners of the late 
.brig Margaret, 144 tons register, from London, with a general 
cargo, for Hartlepool, against the owners of the screw steam ship 
Emma, 210 tons register, propelled by engines of 60-horse power, 
from Christiansand, with a cargo of deals for London, to recover 
for the total loss of the brig, arising from a collision at sea, between 
Southwold and Aldborough, about 8 p.m. on the 7th of December, 
1864. For the brig the wind was stated as S.W., and for the 
steamer as S.S.W., and it was agreed between the parties that the 
weather was hazy and the tide ebb. The case on behalf of the 
Margaret was, that just previous to the collision in question, she 
was heading n.e., under all plain canvas, making six knots, and 
carrying her proper lights, when the bright light of the Emma was 
seen about half a mile off, nearly right ahead, or a little on the 
starboard bow, but neither of her side lights was visible through 
the haz6 ; that her green light, however, very shortly afterwards 
came into sight, and almost immediately after that her red light 
was seen, whereupon the helm of the brig was put and kept hard 
a-port, and she quickly fell off with her head to the eastward ; but 
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that in less than a minute afterwards the steamer's red light was Article 19. 
lost sight of, and she ran stem on into the brig, nearly amidships, ~ 
on her port side, cutting through her deck and almost parting her, 
and smashing a boat which was lashed on the main hatchway ; 
that the master and two of the crew of the brig instantly clung to 
the chains of the steamer, and were dragged on board her, but the 
brig went down almost immediately, with all that was on board 
her, and the remaining two of the crew were drowned. A boat 
was lowered to save them, but they could not be found; that 
a large hole was mad.e by the collision in the starboard bow of 
the steamer, close to her stem, which was stopped up with blan- 
kets, and she put back for repairs into Yarmouth, where she 
arrived about 2 a.m. on the 8th of December, and landed the three 
survivors of the brig's crew. It was then pleaded that the collision 
was wholly occasioned by the improper navigation of the Emma, 
and by the negligence and default of those on board her. On the 
part of the Emma it was alleged that she was proceeding under 
steam alone, steering s.w. | s. against the ebb tide, making about 
four and a half knots, and exhibiting the Admiralty regulation 
lights, when the green light of the brig was seen bearing about 
two and a half points on her starboard bow, at the distance of , 
between one and two miles, and there being no danger of collision 
between the said two vessels if they kept on their then respective 
courses, the Emma was kept on her then course ; that the Margaret 
also kept on her course, exhibiting her green light only, for some 
time, and until she had neared the Emma, and then, instead of 
continuing on her course, she altered the same by porting her 
helm, and exhibiting her red light to those on board the Emma, 
and thereby rendered a collision between the said two vessels 
imminent, whereupon the helm of the Emma was ported, and her 
engines were stopped and reversed, but notwithstanding which, 
. the Margaret, with her port side abaft her fore rigging, came in 
contact with the stem of the Emma with great violence, and 
shortly afterwards foundered, and two of the crew of the Margaret 
were drowned, although every endeavour was made by those on 
board the Emma to save their lives ; that the master and two 
others of the crew of the Margaret succeeded in getting on board 
the Emma, and were afterwards landed from her at Yarmouth, 
to which port the Emma was compelled to put back in consequence 
of the damage done by the Margaret to her starboard bow. It 
was then alleged that the collision arose from the negligent and 
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Article 19. improper navigation of the Margaret, and that no blame attached 
to the Emma. 

Witnesses on both sides were examined vivd voce. 

The Court was assisted by Captain Close and Admiral Collinson« 

Dr. Deane, Q.C, and Mr. V. Lushington, appeared for the 
Margaret ; the AdminJtj Advocate and Mr. E. C. Clarkson, for 
the Emma. 

The Court, addressing the Elder Brethren, said: "Gentlemen, 
it is always necessary now, in consequence of the new regula- 
tions whidi have emanated from the authority of an Act of Parlia- 
ment, to look to those rules and to see what rules have been 
prescribed, and to inquire whether the rules so prescribed have 
been complied with by the two vessels that came into collision- 
Two or three rules are applicable to this case, and it is my bounden 
duty to call your attention to them. The 15th Article states :— ^ 
* If two ^ps, one of which is a sailing ship and the other a steam 
ship, are proceeding in such directions as to involve risk of col- 
lision, the steam ship shall keep out of the way of the sailing 
ship.' The effect of that section I take to be, that if a steam ship 
runs down a merchant sailing ship, and certain facts are proved 
beyond all doubt — ^viz., the fact that one is a sailing ship and the 
other a steam ship, and they were proceeding in such directions so 
as to involve risk of a collision, and a collision does take place — 
the burden of proof is on the steam ship, to show why she did not 
get out of the way. These rules, however, when acted upon, must 
always be subject to the 19th : — * In obeying and construing these 
rules, due regard must be had to all dangers of navigation ; and 
due regard must also be had to any special circumstances which 
may exist in any particular case, rendering a departure firom the 
above rules necessary in order to avoid immediate danger.' But 
if there is no immediate danger, or anything of that kind, then 
by the 18th Eule the merchant vessel shall keep her course — that 
is, whereas it is directed by the 15th Bule that the steamer shall 
keep out of the way, which she is at liberty to do by porting or 
starboarding her helm, in that case, unless there is some particular 
reason to the contrary, the other vessel is to keep her course, and 
neither port nor starboard. I cannot help thinking that there is 
adequate proof that these two vessels were approaching each other 
so as to involve a risk of a collision, both firom the evidence and 
the pleas. The Margaret was steering at that time N.E., and the 
Emma s.w. ^ s. I apprehend those are such directly opposite 
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courses that, in approaching each other, there would be a risk of Article 19. 
collision, and I think the evidence shows there w^ a risk of col- 
lision ; and, subject to your judgment, I am of opinion that the 
steamer was bound to have got out of the way of the Margaret. 
The question, then, is, whether she was prevented from doing that 
which was her duty by any particular circumstances in the case, 
and whether, if she was not prevented, the collision arose from the 
Margaret not carrying into effect the 18th section which I have 
referred to. It has been said there were several vessels around 
the steamer, and I know not of any other reason which can be 
said to have prevented her, in the first instance, from taking those 
measures prescribed for her by the rule. As to the sailing vessels 
adverted to, not a word is said in the answer of the Emma about 
them, and it comes upon the Court by surprise, and upon the 
plaintiffs also. I am not aware what opinion you may form upon 
the subject, but, as far as I am able to judge, the steamer was not 
prevented by the vessels mentioned. You may think, perhaps, 
that if she had had a good look-out, and seen the brig in time, 
she could have pursued the proper course of starboarding or porting, 
and avoided the collision. The Emma, however, represents that 
there was no danger of collision if the two vessels had kept on 
their courses. You must judge of that yourselves. The other 
point is, whether the Margaret did wrong, and violated the 18th 
section, admitting, a» she does, that she ported. If you are of 
opinion that, from the facts and circumstances of the case, the 
Margaret improperly ported without there being any danger, and 
without there being those circumstances which rendered it prudent 
and proper, in order to avoid a collision, to port, then, of course, 
she must be held to blame." 

The Court and Elder Brethren then retired for consultation, 
and upon their return. 

Dr. Lushington said : " We are of opinion that the Emma is 
solely to blame for this collision." — ^Adm. Ct. March 23, 1865, 
M. E. 

" The Planet v. The Aurar 

This was an action brought by the owners of the Norwegian 
barque Planet, 309 tons, from London, under charter for St. Umea, 
against the owners of the screw steam ship Aura> 517 tons register, 
with engines of 100-horse power, from Belfast, laden with goods, 
and having on board passengers, bound for Waterford, Rymouth, 
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Article 19. and London, to recover for a total loss, resulting from a collision 
between them, about one mile aboye the Nore Lightship, at the 
entrance of the river Thames, about 11 pj£. on the 29th of July, 
1865. For the Planet the wind was stated as about w., varying, 
and the weather as starlight, but no moon, and fine, with moderate 
breeze ; for the Aura, the former was stated as W.N.W., and the 
latter as fine and clear, fresh breeze. The case for the Planet 
was, that while proceeding under sail, in charge of a duly licensed 
Trinity House pilot, it being low water, slack, steering E.S.E., and 
making 3 or 4 knots under easy sail, being about to bring up for 
the night, and carrying her regulation lights brightly burning, a 
steam-tug, with a vessel in tow, was observed coming up approach- 
ing her, whereupon her helm was ported to pass on the port side 
of the two vessels ; that the green and masthead lights of the 
Aura were then perceived two or three points on her starboard 
bow, distant about one quarter of a mile ; that her helm was then 
steadied to recover her course, but that shortly afterwards the 
Aura's red light appeared, rendering a collision imminent, and 
her (the Planet's) helm was thereupon put hard a-starboard, but 
that the Aura, coming on at speed, struck her a stem-on blow on 
the starboard side amidships, causing her to sink almost imme- 
diately. The crew of the Planet escaped on board the Aura. 
The defence of the Aura, on whose behalf a cross action was 
brought, set forth, that the tide being nearly low water, and 
having little or no force, she was proceeding up the river under 
steam alone, heading w jj.w., going 8 knots, showing her proper 
lights, when a vessel in tow of. a steam-tug was seen ahead, at the 
distance of about from a quarter to half a mile, and the course of 
the Aura was then altered from wjj.w. to w. by n., and when this 
had been done the red (port) light of the Planet was seen at the 
distance of about three-quarters of a mile, bearing about half a 
point on the starboard bow of the Aura, and thereupon the helm 
of the Aura was ported in order to keep her out of the way of the 
Planet ; that the Planet, which had previously improperly ported 
her helm, improperly starboarded her helm, and rendered a colli- 
sion between herself and the Aura imminent, whereupon the 
engines of the Aura were stopped and reversed full speed astern, 
but the Planet ran athwart the hawse of the Aura, and with her 
starboard side, about midships, came into collision with the stem 
of the Aura. It was then alleged that considerable damage was 
done to the Aura, and the Planet was so much damaged that the 
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engines of the Aura had to be set on ahead, to keep the Planet Article la. 
afloat whilst those on board her were taken out of her and on "~ 
board the Aura, and when this had been done the Aura was backed 
clear of the Planet, which shortly afterwards sank in the river. 
The witnesses on both sides were examined vivd voce. 

The Court was assisted by Captain Were and Captain Close. 

Dr. Deane, Q.C., and Mr. V. Lushington, appeared for th^ Planet ; 
Mr. Brett, Q.C., and Mr. E. C. Clarkson, for the Aura. 

The Court, addressing the Elder Brethren, said : " Gentlemen, 
in this case it will be necessary for us to determine whether one, 
or both, or neither of these vessels are to blame for this collision. 
There is no doubt that, under the rules, the Planet, approaching 
the steamer Aura, was bound to have pursued her course, and 
that it was the duty of the Aura to have kept clear of the Planet ; 
and it has been truly argued, that the Aura had her choice of 
going either on the port or starboard side. It has been said by 
the learned counsel for the Planet that, by virtue of the 19th Rule, 
she was justified in starboarding, in consequence of the immediate 
danger. It has been held by the Privy Council that, in order to 
bring a vessel within the terms of this 19 th Rule, and justify 
her, when approaching a steam ship, in changing her course, there 
must be abundantly clear and satisfactory proof that it was a 
matter of absolute necessity, and that nothing short of that will 
sufl&ce. It is entirely for you to judge whether, under the cir- 
cumstances, the steamer, seeing the red light of the Planet one 
point on the starboard bow, did right in porting, or ought to have 
resorted to any other measure. As to the Planet, if you think her 
porting, in order to keep clear of the steam-tug and the vessel in 
tow, had the slightest operation upon the present case, I am bound 
to tell you that the Planet was decidedly wrong, because she 
violated the rule by so porting. Again, unless you think that the 
Planet starboarded at the last extremity, in order to avoid contact, 
or diminish the effect of a collision that might have been destruc- 
tive to her, she will be to blame." 

The Court and Elder Brethren then retired for consultation, 
and upon their return. 

Dr. Lushington said: "We are of opinion that both vessels are 
to blame for this collision." 

Decree accordingly in both actions. — Adm. Ct. Dec. 7, 1865, 
S. G. 

See also the cases of The Loiiim v. The City of Paris, under 
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Article 19. Article 8 ; The Emperor v. The Zephyr^ under Article 4 ; The 
Sea Nymph of Cheater ydJii, The Pyrvsy. The SmaleSyXmA^^ 
5 ; The Mary Ann t. TJie Delaware^ and The Princeesan Lovisa v. 
The ArtemoB, under Article 11 ; The Witham v. TTie John and 
EltzOf The Oeorge Dean v. The Constitution, The Austrian ship 
MariOy The Eliza v. The Orinoco, and The Allan v. The Flora^ under 
Article 12 ; The Oolden Pledge y. The Cognac, and The Amazon 
V. T?ie Oeprey, under Article 13 ; The Jane v. The Great Eastern, 
The Oovemor v. The John Maclntyre, and The Port t. The Cos- 
Mian, under Article 15; and all the cases under Article 18, 
immediately preceding. 
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ARTICLE TWENTY. 

Nothing iii these rules shall exonerate any ship, or Article 20. 
the owner, or master, or crew thereof , from the* conse- 
quences of any neglect to carry lights or signals, or of 
any neglect to keep a proper look-out, or of the 
neglect of any precaution which may he required hy 
the ordinary practice of seamen, or hy the special 
circumstances of the case. 

" The Eleanor v. The Almar 

This was an action brought by the brig Eleanor, 206 tons, 
from Folkestone, in ballast, for Seaham, against the brig Alma^ 
218 tons, from Shields, coal-laden, for Southampton, to recoyer for 
the loss resulting from a collision happening between 11*4:0 p.m. 
and 12*15 a.m. on the 20th of May, 1864, about four miles from 
the Kentish Knock Light yessel. The Eleanor stated the wind as 
N.N.W., and the weather as squally, with thunder; the Alma 
represented the former as about N., and the latter as stormy, 
accompanied with thunder and lightning. The case for the 
Eleanor was, that she had her proper lamps alight, and that the 
night was dark, and so clear that the lights of vessels .could be 
distinctly seen a mile off ; that just before the collision her fore- 
topsail sheets broke, whereupon the watch below were called and 
came on deck, and two of them were then sent alofb to secure the 
broken foretopsail sheets, the Eleanor being hove to, with her 
foreyard aback, and her head w. by s., on the starboard tack; 
that the ebb tide was running at about three knots, and the 
Eleanor was hove to,- and was driving to leeward in a S.S.E. 
direction, at from two to three knots an hour, when the two 
coloured lights of the Alma were seen bearing e.n,e., distant about 
one mile ; that the Alma came on in a direction for the Eleanor's 
stem, and, as a collision was becoming imminent, the hands from 
aloft were caUed down, and they watched the Alma, which kept 
her course towards the Eleanor until she was about a quarter of a 
mile distant, when the Alma starboarded her helm, and shut out 
her red light ; that the Alma continued to approach the Eleanor 
under a starboard helm, and just before coming up with that 
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Article 20. Tcssel, those on board the Alma ported her helm, whereby her 
course was again altered, bo that she almost immediately after- 
wards, and within about ten minutes from being first seen, came 
violently into collision with the Eleanor, the starboard bow of the 
Alma striking the wood-ends on the port side of the Eleanor^s 
stem and port quarter, occasioning her considerable damage, and 
•ausing her to fall heavily alongside the Alma, damaging some of 
the planks in the Eleanor's port bow, and occasioning further 
damage to her hull, sails, and gear; that the vessels cleared 
immediately, and on so doing those on board the Alma were 
loudly and repeatedly hailed to heave to, to which an answer was 
made, but could not be made out by those on board the Eleanor, 
and as the Alma was not hove to, the Eleanor as soon as possible 
stood after her, and at daylight spoke her, and ascertained her 
name and port, after which the Eleanor was steered for Dover 
Roads, and, having been taken in tow by a steam-tug, was taken 
into Dover Harbour, and there moored at about 3 pjl of the 21st 
of the same month, for the purpose of undergoing the necessary 
repairs. The defence of the Alma set forth, that the tide was 
about one hour ebb, and of the force of about one knot ; that she 
was proceeding under all plain sail, excepting her topgallant sails 
and flying jib, heading W.S.W., making six to seven knots, and 
carrying the Admiralty regulation lights, when the Eleanor was 
made out about one point on the port bow, at the distance of 
about half a mUe, with no light visible on board her, and the 
Eleanor was watched to ascertain the direction in which she was 
proceeding, and shortly afterwards the green light of the Eleanor 
became visible, and it was thereupon concluded that she was on 
the starboard tack proceeding about w J^.w., and the helm of the 
Alma was put hard a-starboard to pass under the stem of the 
Eleanor, and whilst the Alma was so passing the Eleanor, the 
Eleanor ran astem, and with her port quarter stmck the Alma on 
her starboard quarter, and carried away two of her main chain 
bolts, and the Eleanor, after so doing, fell alongside the Alma, 
and the two vessels almost immediately cleared. The witnesses 
on both sides were examined viva voce. 

The Court was assisted by Captain Were and Captain Nisbet. 

Dr. Deane, Q.C., and Mr. V. Lushington, appeared for the 
Eleanor ; Mr. Brett, Q.C., and Mr. E. C. Clarkson, for the Alma. 

The Court, addressing the Elder Brethren, said : " Gentlemen, 
the evidence in this case is both complicated and contradictory. 
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and I believe it would be next to impossible, by any labour or Article 20. 
pains which we might bestow upon it, to reconcile the discordant 
testimony which has been given ; but I would pray your attention 
to this view of the case : — The plaintiffs allege that at the time of 
collision they were laying to. If they were laying to in the ordi- 
nary sense of the term, I presume that they would be making little 
way — either way they would be almost stationary ; and if that 
was the state of the case, then the result in law would clearly be 
this, that other vessels sailing free, as the Alma was at the time, 
ought to get out of the way. With regard to the burden of proof, 
it having been proved by the Eleanor that she was laying to in the 
ordinary sense of the term, then the burden of proof would be 
upon the Alma to show how she came into contact with her. But 
before we go a little more minutely into this question, permit me 
to call your attention to the facts which have been proved beyond 
doubt. It appears that the Alma was a vessel coming from the 
N., and that the Eleanor was going to the N., and that the collision 
occurred in the immediate neighbourhood of the Kentish Ejiock 
Light vessel. The wind was, according to the plaintiff, njt.w., 
and, according to the defendant, about n. ; but it appears to me 
not an unimportant question for you to consider what was the 
nature of the night, whether it was a very dark night, or whether 
it was a night of a different description. Now, we are to recollect 
the collision occurred on the 20th of May, and it is represented on 
both sides to have been squally, with thunder, and no rain, and 
clear enough, says the plaintiff, for any one to see for a mile or 
more, and to enable those on board the Eleanor to pursue the 
Alma without diflficulty till daylight. If it was necessary to form 
an opinion from the evidence as to whether it was a very dark 
night, I should say it was not a very dark night — first, because 
neither party in the preliminary acts allege it to have been a 
very dark night, and also because, according to the evidence, the 
Eleanor was not seen by the Alma by any lights, but by her sails 
alone, at the distance of half a mile. I cannot think, therefore, 
this was a peculiarly dark night. Under the circumstances which 
have been stated in evidence, the Eleanor seems to have pursued 
this course — that, in consequence of her having damaged some 
part of her sails, she thought it right, having endeavoured to tack 
in order to avoid a schooner, of which we know nothing more, to 
lay to with her foreyard aback. Whether that was right or wrong 
is entirely a question for you, and upon which it would be more 
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Article SO. than impertioent for me to give an opinion. Let ns see what the 
consequence of that was. The Eleanor admits that at the time in 
question she was not stationary. Her account is this — ^that at 
that time she was lying with her foreyard aback, and her head w. 
by a^ and was driying to leeward in a s.s.-easterly direction, at 
the rate of between two and three knots per hour. That is her 
representation of what took place. Under the circumstances, was 
she in that state and condition that she was called upon to exer- 
cise any extraordinary skill, and to adopt extraordinary precau- 
tions, in order to prevent other vessels coming into contact with 
her ? Was she, in consequence of her driving as she has repre- 
sented herself to have done, in a more dangerous predicament, 
and in a condition more likely to produce a collision, than would 
ordinarily be the case with regard to a vessel laying to ? Do you 
believe that, under the circumstances stated, the Alma saw this 
vessel at such a sufficient distance, and, having the wind free — ^for 
she had the wind very free according to her own statement — that 
if she had adopted the proper measures in due time the collision 
would not have been totally avoided ? ** 

The Court and Elder Brethren retired for consultation, and 
upon their return. 

Dr. Lushington said : " We are of opinion that the Alma is 
solely to blame for this collision.** 

Mr. Clarkson requested the Court to ftimish the reasons for the 
decision. 

Dr. Lushington : " The ground of my judgment is this, that 
the night was sufficiently clear for the Alma to have seen the 
Eleanor in due time ; that, according to the Alma's own evidence, 
she did not put her helm up till the last moment, two or three 
minutes before the collision ; and I am of opinion that those on 
board the Alma did not keep a proper look-out, and that the con- 
sequence was the Alma ran into the Eleanor." — ^Adm. Ct. June 10, 
1865, M. B. 

" The PThto V. TU Perseverance^ 
This was an action brought by the barque Plato, 296 tons, 
from London, in ballast, for Shields, against the barge Per- 
severance, from Beal's Wharf, Mill-lane, Tooley-street, for South- 
end, to recover for the loss resulting from a collision between them 
in Gallion's Reach, in the river Thames, shortly before midnight 
on the 17th of November, 1864. The barque stated the wind as 
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S.S.W., and the weather as clear ; the barge represented the former Article 20. 
at S.W., and the latter as squally. The barque, in her petition, set ~ " 

forth that the tide was the first of flood, and of but little force ; 
that she was lying at anchor, having her proper riding light duly 
exhibited and burning brightly, and that a careful watch was 
being kept on board her, when the barge, under sail, ran against 
and with her stem and starboard bow struck her (the barque) 
on her starboard side about midships, doing very considerable 
damage. The answer for the Perseverence alleged that the tide 
was the first hour's flood ; that she was going down the river at 
the rate of three knots, and had her Admiralty regulation lights 
properly placed, and burning ; that the Plato was riding at anchor 
to leeward of her, when a sudden squall struck her (the barge), 
and whilst the men were hauling up the sail she veered round ; 
that to avoid a collision the men took in the sail, but notwith- 
standing the barge's starboard bow came, in a slanting position, 
in contact with the Plato's starboard quarter, abaft the mainmast. 
No witnesses were called for the Plato, but two witnesses were 
examined vivd voce for the Perseverance. 

The Court was assisted by Captain Were and Captain Bayly. 

Mr. Brett, Q.C., and Mr. E. C. Clarkson, appeared for the 
Plato ; Dr. Deane, Q.O., and Mr. Douglas Brown, for the Per- 
severance. 

The Court, addressing the Elder Brethren, said : " Gentlemen, 
the sole question that it is necessary for me to address my attention 
to is — what is the nature of an inevitable accident ? An in- 
evitable accident, in the view of the law, is that state of circum- 
stances which could not have been avoided by the exercise of 
ordinary skill, ordinary caution, and diligence. It is but fair to 
say that it is not necessary that there should be extraordinary 
skill, nor extraordinary precaution ; but if the accident could 
have been avoided by ordinary skill, diligence, and precaution, 
then it is not an inevitable accident. This barge was going 
down the river on a night which has been described on all hands 
to have been a squally night. You will have to consider 
whether this ought not to have put the persons who were in 
charge of her npon their guard, so as to adopt every precaution 
which might be necessary to avoid any mischief. It appears 
that the barge entered Gallion's Reach — ^which you know better 
than me — and which appears to be a small reach, neither very 
wide nor very long, and that the night was so very clear that those 
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A Hide 20. on board her plainly saw the barque at anchor, with a proper 
light up. They saw her in time. What did they do ? They did 
nothing ; but, according to their representation, a squall came 
on, which threw the vessel out of command ; and it is im- 
portant for you to determine whether she ever was thrown 
out of command. The person acting as master has sworn, 
with regard to the tiller, that the squall took it out of his 
hand, and he caught it up in a moment Now, was that the real 
cause of the accident, or was there not some other cause ? It 
is also for you to consider whether, upon the evidence, they 
were not really and truly sailing the barge too near this vessel, 
and had not taken the necessary precautions, looking at the 
state of the night, which they ought to have taken, in order to 
avoid this collision. Did the collision arise firom their taking a 
course too near to the barque, or was it an inevitable accident 
arising from the state of the weather, producing a state of things 
which it was utterly impossible to avoid by ordinary diligence and 
care?" 

The Court and Elder Brethren then retired for consultation, 
and upon their return, 

Dr. Lushington said : " We are all of opinion that this was not 
an inevitable accident, and that the barge is to blame." — ^Adm. Ct. 
June 21, 1865, M. R. 



" The Jam v. The Windwards 

This was an action brought by the barque Jane, 266 tons, 
from London, with a general cargo, for Tobago, in the West 
Indies, against the ship Windward, 620 tons, from Hobart Town • 
for London, to recover for the loss arising from the vessels coming 
into contact in the river Thames, off Gravesend, about 2 A.M. on 
the 14th of May, 1865. The barque stated the wind as about 
N.B., and the weather as clear, with a light, drizzling rain ; the 
ship represented the former as southerly, variable, and the latter 
as fine, a little hazy. The case for the barque was, that she was 
riding at anchor, head on to the flood tide, with a bright white 
anchor light, burning brightly, and duly exhibited, on board her, 
when the Windward, in tow of a steam-tug, came into her, and, 
with her port side about the fore rigging, carried away the jib- 
boom and bowsprit, and caused her (the Jane's) foremast to fall, 
and did her other considerable damage, to repair which she was 



Digitized by 



Google 



RULE OF THE ROAD. 265 

compelled to proceed back to London. The "Windward, in de- Article 20. 
fence, stated that she was in charge of a duly licensed Trinity 
pilot, and was in tow of the steam-tug Renown, and was proceed- 
ing up the river, with her Admiralty regulation lights lighted and 
burning brightly, when the pilot ordered the tow-rope to be 
shortened, and while that was being done the bright light of the 
Jane was seen about half a mile distant, whereupon the pilot 
ordered the helm of the Windward to be put hard a-port, which 
was immediately done, but that, notwithstanding, the bow of the 
Jane came into violent collision with the pbrl quarter of the 
Windward, doing great injury. It was, lastly, alleged for the 
Windward that the pilot was employed by compulsion of law; 
that the Windward and the tug were, at the time of the occurrence 
in question, under his sole charge ; that his orders were promptly 
obeyed ; and that the fault of the collision rested solely upon the 
pUot, if any fault was to be charged against the Windward ; and 
that her owners were not responsible." Witnesses on both sides 
were examined vivd voce. 

The Court was assisted by Captain Drew and Admiral Col- 
linson. 

Dr. Deane, Q.C., and Mr. E. C. Clarkson, appeared for the 
Jane ; Mr. A. E. Miller, for the Windward. 

The Court having called upon the learned counsel for the 
defendants to commence, without hearing the learned counsel for 
the plaintiffs, or formally addressing the Elder Brethren, said : 
" I pronounce against the Windward." — Adm. Ct. June 29, 1865, 
S. G. 



THE END. 



BDADBUUY, EVANS, AND CO., PRINrERf, WHITCFRIAEM. 
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